FINAL REPORT TO CENTLEC SOC LTD IN RESPECT OF OVERSPENDING THE

BUDGET CAUSING IRREGULAR EXPENDITURE INCURRED

CENTLEC (SOC) LTD

"
L

GENTLE[®

DEFINITION
“irregular expenditure”,

in relation to a municipality or municipal entity, means—

(@ expenditure incurred by a municipality or municipal entity in contravention of, or that
is not in accordance with, a requirement of this Act, and which has not been
condoned in terms of section 170;

(b) expenditure incurred by a municipality or municipal entity in contravention of, or that
is not in accordance with, a requirement of the Municipal Systems Act, and which
has not been condoned in terms of that Act;

(c) expenditure incurred by a municipality in contravention of, or that is not in

accordance
with, a requirement of the Public Office-Bearers Act, 1998 (Act No. 20 of 1998); or

(d) expenditure incurred by a municipality or municipal entity in contravention of, or that

is not in accordance with, a requirement of the supply chain management policy of

the municipality or entity or any of the municipality’s by-laws giving effect to such
policy, and which has not been condoned in terms of such policy or by-law,
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but excludes expenditure by a municipality which falls within the definition of
“unauthorised expenditure”

TABLE OF ABBREVIATIONS AND DEFINITIONS

Abbreviation/word Meaning
CEO Chief Executive Officer
Centlec Centlec (SOC) Ltd - a state owned

company managed by Mangaung Metro
Municipality as a municipal entity

CFO Chief Financial Officer

AGSA Auditor General South Africa

AFS Annual Financial Statements

Municipal Entity The MSA defines a municipal entity as:

(a) a private company referred to in section
86B(1)(a)
(b) a service utility

(c) a multi-jurisdictional service utility

SCM Supply Chain Management

MPAC Municipal Public Accounts Committee in
terms of section 79 of the MFMA

FMDB Financial Misconduct Disciplinary Board

APPLICABLE LEGISLATION CONSIDERED

Short name/reference Legislative reference

Constitution Constitution of South Africa, 1996

MSA Municipal Systems Act, 2000 (Act no 32 of
2000)

MFMA Municipal Finance Management Act, 2003
(Act no 56 of 2003)

SCM Regulations Municipal Supply Chain Management
Regulations, 2005

PPPFA Preferential Procurement Policy Framework
Act, 2000 (Act no 5 of 2000)

BBBEEA Broad Based Black Economic

Empowerment Act, 2003 (Act no 53 of
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2003)

DORA

Division of Revenue Act

Companies Act

Companies Act, 2008 (Act no 71 of 2008)

LIST OF PERSONS IDENTIFIED

Name of person

Position or relation to
Centlec

Period of employment at
Centlec

AN Mgoqi CEO 01/04/2015 — 30/06/2020

M Sekoboto Acting CEO 07/2020 — 09/2020
10/2020 -31/12/2020

S Zziwa Acting CFO ? —date

MM Matsimela CFO 01/12/2011 — 01/12/2018
01/2019 — 5/04/2021

TJ Ramolundi CFO 01/12/2012 — 30/11/2017

S Serutla Acting SCM Manager ?

MJ Seleso SCM - Manager 01/06/2019 -

AJ Marais Acting SCM Manager ?

S Nkane Acting Manager Budget and ?

preparation
FW Moyikwa Acting Snr SCM Practitioner | ?
K Mogopodi Contract & Expenditure ?

Phatshoane Henney Inc

Company Secretary

?
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Ireqular Municipal Council to If Council Commitiee
oxpenditure Accounting Officer to rofer expenditure to recommends as
discovered by report in terms of Council Committee irrecoverable,
Accounting section 32(4) of the for investigation in Council cartifies as
Officer & the MFMA terms of section Irrecoverable and
Auditor-General 32(2)(b) of MFMA write-off expenditure

read with regulation in terms of section
T4 of the MBRR 32(2)(b) of MFMA

Was Expenditure Condoned by

the Municipal Council in terms Is official found liable after
of section 32(2) of MFMA? investigation?

If not written off by Council
racover expenditure from
person liable and
Accounting Officer to take

Condoned Disciplinary Steps

Recover debt Consider Financial
Amendiremove the irreqular expanditure on St s

the register

Flow chart of Treatment of Irregular expenditure. *

! National Treasury MFMA Circular68 Annexure C
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INTRODUCTION

Centlec (SOC) Ltd (“Centlec”) identified the need to have the accumulated irregular
expenditure as disclosed in the annual financial statements investigated in an
attempt to address consequence management and or formulate a decision to write
off the irregular expenditure if found to be irrecoverable. Tshangana and Associates
Inc was appointed on 31 March 2021 to perform a determination and or
investigation to support the Centlec Board and Mangaung Metro Municipality
(MMM) Municipal Public Accounts Committee (MPAC) in making the appropriate
decision on possible liability in respect of irregular expenditure incurred.

A determination is an informal investigation to assess if there is sufficient substance
to investigate the individual instance of reported irregular expenditure and may
inform a decision to request condonement for non-compliance with the applicable
legislative framework from National Treasury in terms of section 170 of the
Municipal Finance Management Act, 2003 (Act no 56 of 2003) (MFMA).

An investigation on the other hand is an in-depth assessment of the facts, root
causes and nature of non-compliance with the intention to determine who could be
held liable for the irregular expenditure. Consideration is given to two main
elements namely:

e Deliberately causing the non-compliance that led to irregular expenditure
recognition

¢ Negligence by an official causing the non-compliance that led to irregular
expenditure recognition

This report does not include irregular expenditure other than overspending of the
budget(s). Separate reports are on other irregular expenditure incurred and
disclosed in the annual financial statements.

BACKGROUND

Centlec was established as a municipal entity wholly owned by Mangaung Metro
Municipality (MMM) in terms of the Municipal Systems Act, 2000 (Act no 32 of
2000) and the Companies Act, 2008 (Act no 71 of 2008). Although internal reporting
to the Board of Directors and its committees exists Centlec also reports to MMM in

terms of the oversight function executed by MPAC and the Council.
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The municipal entity incurred irregular expenditure (R500 Million aggregated 2013-
2020), including overspending on the approved budget classified as irregular

expenditure in terms of MFMA Circular 68.

Note was taken of the narrative in the annual financial statement disclosure note of
matters referred to MMM for write off as irrecoverable. Notwithstanding these notes,

we were requested to consider the irregular expenditure and report on it.

This report and the underlying investigation are intended to address the
requirements set out in section 102 of the MFMA read with section 32 of the MFMA
applicable to the duties of MMM.

Notwithstanding writing off irregular expenditure to the value of R304 946 937 in the
2013-14 financial year, the irregular expenditure increased from the opening
balance of R8 544 085 to R500 035 542 in the 2019-20 financial year. The graph
below illustrates the annual irregular expenditure.

Irregular expenditure

350 000 000.00
300 000 000.00 311 230 313.00
250 000 000.00

200 000 000.00
77 354 959.00

150 000 000.00 33 548 425.00 107134 29500
100 000 000.00
32 118 082.00
50 000 000.00
. 8544085.00 12 484 738.00
(50 000 000.00) ~ 1.00 2.00 3.00 4.00 5.00 6.00 7.00 8.00
24 754 940.00 (74995 213.00)

(100000 000.00)

In period 5 (2017-18) financial year, a correction was made in the opening balance

of irregular expenditure causing an adjustment of R74 995 213.

Included in irregular expenditure are overspending of the budget resulting from non-
compliance with section 87(8) of the MFMA.
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2.1 Centlec disclosed in the irregular expenditure registers and notes to the Audited
Annual Financial Statements for the year ended 30 June 2015 to 30 June 2020 the

following irregular expenditure:

The summary of irregular expenditure provided did not include the opening balance
of R8544 085 nor the net difference between the financial years as illustrated

below.

Register Difference

Financial
year Disclosed

Restated Aggregated

Opening

balance 8,544,085.00 8,544,085.00 8,544,085.00
2014-15 33,548,425.00 33,548,425.00 42,092,510.00 32,299,321.70 1,249,103.30
2015-16 24,754,940.00 24,754,940.00 66,847,450.00 24,754,940.38 (0.38)
2016-17 77,354,959.00 77,354,959.00 144,202,409.00 9,103,681.30 68,251,277.70
2017-18 107,113,295.00 | (74,995,213.00) 32,118,082.00 176,320,491.00 98,009,614.49 (65,891,532.49)
2018-19 12,484,738.00 12,484,738.00 188,805,229.00 12,484,738.26 (0.26)
2019-20 311,230,313.00 311,230,313.00 500,035,542.00 311,624,795.53 (394,482.53)
Total 575,030,755.00 | (74,995,213.00) 500,035,542.00 488,277,091.66 11,758,450.34

3. EXECUTIVE SUMMARY

This report and executive summary only focus on the overspending of the budget

that is disclosed as irregular expenditure in the annual financial statements.

Centlec SOC Ltd wholly owned by Mangaung Metropolitan Municipality (MMM)
their budget to MMM and after

recommended budget is approved by the Centlec Board of Directors. We were

submits annual modifying amounts the
informed by the Chief Financial Officer that major budget cuts may take place by
the parent municipality causing pressure on the entities ability to manage the
budget versus actual spending. Some expenditure like employee cost and bulk
purchases has to be incurred in service delivery and the cut in budget may not be

practical.

The approval of the budget by MMM and Centlec Board is therefore a collective
effort, not under the direct control of a single Centlec official in considering the
requirements of section 87 of the MFMA. Notwithstanding the aforementioned

section 87(8) of the MFMA states that a municipal entity may incur expenditure only
in accordance with its approved budget or an adjustment budget.

The predisposition is therefore twofold:
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e An adjustment budget could be approved to more accurately reflect the
operational and capital expenditure needs of the entity,

o Effective budget control over the line items that can be managed, given the
budget cuts.

An investigation into irregular expenditure for the different financial years revealed
the following:

e Overspending of the budget, resulting in non-compliance with the MFMA
and thus presentation and disclosure as irregular expenditure;

e A blanket approach to the unrealistic pressures caused by budget cuts
overshadows the responses on effective budget control measures;

¢ Insufficient evidence was submitted to illustrate that the Centlec CFO
implemented effective internal control measures on controllable line items
disclosed under general expenditure and complied with the legislative
requirements;

e At transaction level, it appears that based on the information submitted to
us, that the requisition is submitted, and not recording a budget commitment
between the period of submission and approval. Several requisitions can
therefore be submitted awaiting approval, before the actual commitment
reflects on the available budget. This practice could potentially contribute to
the simultaneous submission of orders based on approved requisitions and
contribute to potential over expenditure;

¢ In absence of the required evidence to support an effective internal control
framework ensuing that the requirements of section 87(8) are met by the
CFO and his staff we recommend that written responses why the CFO
should not be held liable for the irregular expenditure be obtained and
considered prior to implementing possible consequence management
procedures; Subsequent to issuing the draft report on overspending, we
received 12 Excel files labelled as Section 87 monthly files (July 2016 —
June 2017). The supporting evidence submitted did not address the correct
financial year and did not shed any further light;

e Itis our view that the lack of supporting evidence overshadow our immediate
consideration of recommending the write-off of irregular expenditure on

Employee cost and bulk purchases. Had the information of monthly
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4.2

4.3

4.4

4.5

4.5

4.6

monitoring and reporting been made available we could substantiate an
argument in support of the write-off of irregular expenditure;

e We do recommend that the non-cash overspending be written off as
irrecoverable from a Centlec employee.

IMMEDIATE ACTION TO BE CONSIDERED

The detailed report may include specific recommendations on who should be held
liable for irregular expenditure incurred and disclosed. The Board, MPAC and MMM
Council to consider the individual recommendations contained in paragraph 8 read
with the overall recommendation in paragraph 10 of this report.

The Board, MPAC and MMM Council to consider the requirements of Section 32
read with Sections 172 and 173 of the MFMA and conclude that an independent

investigation took place to identify who could be held responsible and or liable for
incurred irregular expenditure.

We draw attention to Board, MPAC and MMM Council that we do not express any
opinion or recommendation with regards to the appointment of Tshangana &
Associates Inc services, if applicable.

The duty to investigate irregular expenditure and to determine who should be held
liable is the responsibility of the Accounting Officer. The accounting officer should
embark on implementing consequence management.

The risk registers should be updated with the risk of occurrence of irregular
expenditure as the current processes and procedures are not successfully
preventing the occurrence of irregular expenditure. The root causes for each class
of irregular expenditure should be analysed and mitigating internal control

procedures designed and implemented to further reduce to occurrence of irregular
expenditure.

Training and awareness programmes on the impact and personal exposure to
officials relating to irregular expenditure should be considered, approved and
implemented.

Consideration to be given to training, awareness and capacity building initiatives for
MPAC members to address the requirements set forth in MFMA circular 92 and 96
read with the guideline and toolkit for MPAC. Specific focus on the expectations in
SCM regulations on the oversight of implementing the SCM policy should be
considered.
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4.7

4.8

We recommend the review of the effectiveness of the demand and acquisition

management processes to reduce the risk of fraud and or corruption. A compliance

checklist is available to be completed and used as a basis of reporting on the

implementation of SCM regulations and policies.

Subsequent to submission of evidence of effective monitoring mechanism and

compliance with section 87(11) of the MFMA we recommend that:

The overspending on employee cost be considered as an item where little
control other than limiting employment of staff exist and any unrealistic cut in
budgets may cause overspending of the budget. The overspending on
employee budget was not the result of a single employee action either
deliberate or negligently and should be motivated for write-off as
irrecoverable by the Centlec Board of Directors, MMM MPAC and Council.
The overspending on bulk purchases is a direct result of consumer
behaviour and the supply of electricity cannot be managed by Centlec staff.
A higher sale of electricity will inadvertently cause an increase in
expenditure. The overspending on bulk purchases was not the result of an
Centlec individual employee and not caused deliberately or negligently and
therefore motivated for write-off as irrecoverable by the Centlec Board of
Directors, MMM MPAC and Council.

General expenditure must be motivated on line-item level by the CFO and
CEO for consideration before it can be considered for write-off. The failure to
provide supporting evidence, must be seen as a serious concern as the
information is most likely available and drill-down to the approver of an
individual requisition, order and invoice is most likely. Failure to provide the
said information will continue to shield officials from taking responsibility and
be held liable. In view of the deliberate withholding of information to enable
us to determine liability we recommend that the CFO and CEO be taken to
task. The CFO and CEO should make written submissions on the reasons
for failure to provide the required information to the team. Based on the
written  representations we recommend appropriate consequence
management steps to be taken that may include a disciplinary enquiry,

disciplinary hearing and consideration of financial misconduct.

Tshangana & Associates Inc
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DETAILED REPORT

The remainder of this report contains the detailed observations and findings
obtained during the course of the detailed examination of irregular expenditure
incurred. The recommendations are for consideration by the Accounting Officer and
chief financial officer (CFO) and the adoption thereof is at their sole discretion. Any
report to the Board of Directors, MPAC and or MMM Council resides in the ambit of
their (Accounting Officer and CFO) reporting obligations towards the board and its
committees, whereas this report could be made available to the board and MMM

council and its committees for consideration as supporting evidence to the
proposed item for consideration.

LEGISLATIVE FRAMEWORK

In terms of this specific assignment, we restrict ourselves to the key issues
underpinning irregular expenditure and have considered the legislative framework
according to the findings identified and where findings are specific to nature,
additional legislation and/or a policy reference was added.

e The Constitution of the Republic of South Africa, 1996

e Municipal Systems Act, 2000 (Act no 32 of 2000)

e Municipal Finance Management Act, 2003 (Act No. 56 of 2003) (MFMA)

e The Public Protector Act 23 of 1994

e Supply Chain Management Regulations — Gazette 27636, 30 May 2005

e Municipal Regulations on Financial Misconduct Procedures and Criminal
Proceedings

¢  Municipal Public Accounts Committee (MPAC), March 2012, Practical Guide

e MFMA Circular No. 68 May 2013

e MFMA Circular No. 76 October 2015
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The Constitution of the Republic of South Africa, 1996

Public Protector

Section 182(1) of The Constitution of the Republic of South Africa, 1996 states that:

“(1) The Public Protector has the power, as regulated by national legislation—

(a) to investigate any conduct in state affairs, or in the public administration in any
sphere of government, that is alleged or suspected to be improper or to result in
any impropriety or prejudice;

(b) to report on that conduct; and

(c) to take appropriate remedial action”

Section 182(2) states that “the Public Protector has the additional powers
prescribed by national legislation.”

Municipal Finance Management Act, 2003 (Act No. 56 of 2003) (MFMA)

Irregular expenditure

Section 32(1)(c) of the MFMA states that: “Without limiting liability in terms of the
common law or other legislation—any political office-bearer or official of a
municipality who deliberately or negligently committed, made or authorised an
irregular expenditure, is liable for that expenditure.”

Section 32(2)(b) of the MFMA states that: “A municipality must recover
unauthorised, irregular or fruitless and wasteful expenditure from the person liable
for that expenditure unless the expenditure, in the case of irregular or fruitless and
wasteful expenditure, is, after investigation by a council committee, certified by the
council as irrecoverable and written off by the council.”

In terms of Section 32(3) of the MFMA if the Accounting Officer becomes aware that
the council, the mayor or the executive committee of the municipality, as the case
may be, has taken a decision which, if implemented, is likely to result in
unauthorised, irregular or fruitless and wasteful expenditure, the Accounting Officer
is not liable for any ensuing unauthorised, irregular or fruitless and wasteful
expenditure provided that the Accounting Officer has informed the council, the
mayor or the executive committee, in writing, that the expenditure is likely to be
unauthorised, irregular or fruitless and wasteful expenditure.

In terms of Section 32(4)(a)(b)(c)(i)(ii) of the MFMA the Accounting Officer must
promptly inform the mayor, the MEC for local government in the province and the
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Auditor-General, in writing, of- any unauthorised, irregular or fruitless and wasteful
expenditure incurred by the municipality; whether any person is responsible or
under investigation for such unauthorised, irregular or fruitless and wasteful
expenditure; and the steps that have been taken- to recover or rectify such
expenditure; and to prevent a recurrence of such expenditure.

In terms of Section 32(5) of the MFMA the writing off in terms of subsection (2) of
any unauthorised, irregular or fruitless and wasteful expenditure as irrecoverable, is
no excuse in criminal or disciplinary proceedings against a person charged with the
commission of an offence or a breach of this Act relating to such unauthorised,
irregular or fruitless and wasteful expenditure.

In terms of Section 32(6)(a) and (7) of the MFMA the municipal manager or the
Municipal Council must report any irregular expenditure that constitutes a criminal
offence to the South African Police Service.

Financial management general financial management functions

Section 95(1)(d) of the MFMA states: “The Accounting Officer of a municipal entity
is responsible for managing the financial administration of the entity, and must for
this purpose take all reasonable steps to ensure that irregular and fruitless and

wasteful expenditure and other losses are prevented.”

Irregular or fruitless and wasteful expenditure

Section 102 of the MFMA states “On discovery of any irregular expenditure or any
fruitless and wasteful expenditure, the board of directors of a municipal entity must
promptly report, in writing, to the mayor and municipal manager of the entity’s
parent municipality and the Auditor-General

(a) particulars of the expenditure, and
(b) any steps that have been taken
(i) to recover the expenditure; and

(ii) to prevent a recurrence of the expenditure.

(2) The board of directors of a municipal entity must promptly report to the South

African Police Service any

(a) irregular expenditure that may constitute a criminal offence; and
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(b) other losses suffered by the municipal entity which resulted from suspected
criminal conduct.

Duties of other officials

Section 105(1)(c) of the MFMA states: “(1) Each official of a municipal entity
exercising financial management responsibilities must take all reasonable steps
within that official’s area of responsibility to ensure- (c) that any irregular, fruitless
and wasteful expenditure and any other losses are prevented.”

Contracts and contract management

Section 116(2) of the MFMA states: The accounting officer of a municipality or
municipal entity must—

(@) take all reasonable steps to ensure that a contract or agreement procured
through the supply chain management policy of the municipality or municipal
entity is properly enforced,;

(b) monitor on a monthly basis the performance of the contractor under the
contract or agreement;

(c) establish capacity in the administration of the municipality or municipal
entity—

() to assist the accounting officer in carrying out the duties set out in
paragraphs (a) and (b); and
(i) to oversee the day-to-day management of the contract or agreement; and

(d) regularly report to the council of the municipality or the board of directors of
the entity, as may be appropriate, on the management of the contract or
agreement and the performance of the contractor.

Section 116(3) of the MFMA states:

A contract or agreement procured through the supply chain management policy of

the municipality or municipal entity may be amended by the parties, but only after—

(@) the reasons for the proposed amendment have been tabled in the council of
the municipality or, in the case of a municipal entity, in the council of its parent
municipality; and

(b) the local community—
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() has been given reasonable notice of the intention to amend the contract or
agreement; and

(i) has been invited to submit representations to the municipality or municipal
entity.

Forbidden activities

Section 164(1)(c)(i)(ii)(ii) of the MFMA states that: “No municipality or municipal

entity may make loans to councillors or officials of the municipality; directors or

officials of the entity; or members of the public.”

Financial misconduct by officials of municipal entities

(1)

(@)
(b)

()

(d)

The accounting officer of a municipal entity commits an act of financial
misconduct if that accounting officer deliberately or negligently—

contravenes a provision of this Act;

fails to comply with a duty imposed by a provision of this Act on the
accounting officer of a municipal entity;

makes or permits, or instructs another official of the municipal entity to make,
an irregular or fruitless and wasteful expenditure; or

provides incorrect or misleading information in any document which in terms
of this Act must be—

(i) submitted to the entity’s board of directors or parent municipality or to the
Auditor-General; or

(i) made public.

(2) A senior manager or other official of a municipal entity exercising financial

management responsibilities and to whom a power or duty was delegated in terms

of section 106, commits an act of financial misconduct if that senior manager or

official deliberately or negligently—

(@)
(b)
(c)
(d)

fails to carry out the delegated duty;

contravenes or fails to comply with a condition of the delegated power or duty;
makes an irregular or fruitless and wasteful expenditure; or

provides incorrect or misleading information to the accounting officer for the
purposes of a document referred to in subsection (1) (d).
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(3) A municipal entity must—

(@) investigate allegations of financial misconduct against the accounting officer,
a senior manager or other official of the entity unless those allegations are
frivolous, vexatious, speculative or obviously unfounded; and

(b) if the investigation warrants such a step, institute disciplinary proceedings
against the accounting officer, senior manager or official in terms of Schedule
3 of the Municipal Systems Act.

Offences

Section 173 of the MFMA place condition on the criminal offence of the accounting
officer of a municipal entity in that it should be measured against deliberately or in a
grossly negligent way fails to take all reasonable steps to prevent irregular, fruitless
and wasteful expenditure.

(3) A senior manager or other official of a municipality or municipal entity exercising
financial management responsibilities and to whom a power or duty was delegated
in terms of section 79 or 106, is guilty of an offence if that senior manager or official
deliberately or in a grossly negligent way contravenes or fails to comply with a

condition of the delegation.

Negligence is the failure to observe the proper degree of diligence of the failure to
take proper care.

Deliberate could mean “Wilful” or “Purposeful” and when to describe a crime,
deliberate denotes that the perpetrator has weighed the motives for the conduct
against its consequences and the criminal character of the conduct before deciding
to act in such a manner. It may require MPAC and or Council to consider Dolus
(directus (where the individual actually aimed to achieve a particular result), Dolus
indirectus (where the individual desires to achieve a particular result but is aware
that, in doing so, a secondary result will inevitably follow. There is a primary
intention but there is a possibility that, in achieving this, a different indirect result
may follow), Dolus eventualis (where the individual foresees the consequences of
his or her actions but nevertheless proceeds, with the result that the foreseen

consequences arise.
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Supply Chain Management Regulations (SCM Reg) - Gazette 27636,
30 May 2005

Range of procurement processes

SCM Reg 12 states the following:

‘(1) A supply chain management policy must, subject to regulation 11(2), provide
for the procurement of goods and services by way of - (a) petty cash purchases, up
to a transaction value of R2000 (VAT included); (b) written or verbal quotations for
procurements of a transaction value over R2 000 up to R10 000 (VAT included); (c)
formal written price quotations for procurements of a transaction value over
R10 000 up to R200 000 (VAT included); and a competitive bidding process for- (i)
procurements above a transaction value of R200 000 (VAT included); and (ii) the

procurement of long term contracts.”

SCM Reg 12(3) states the following:

“A supply chain management policy must state- (a) that goods or services may not
deliberately be split into parts or items of a lesser value merely to avoid complying
with the requirements of the policy; and that when determining transaction values, a
requirement for goods or services consisting of different parts or items must (b) as
far as possible be treated and dealt with as a single transaction.”

Petty cash purchases

SCM Reg 15 states the following:

‘A supply chain management policy must stipulate the conditions for the

procurement of goods by means of petty cash purchases referred to in regulation

12 (I)(a), which must include conditions —

(a) determining the terms on which a manager may delegate responsibility for petty
cash to an official reporting to the manager;

(b) limiting the number of petty cash purchases or the maximum amounts per
month for each manager;

(c) excluding any types of expenditure from petty cash purchases, where this is
considered necessary; and

(d) requiring monthly reconciliation reports from each manager to the chief
financial officer, including -
(i) the total amount of petty cash purchases for that month; and

(i) receipts and appropriate documents for each purchase.”
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Procurement of goods and services under contracts secured by other organs
of state

SCM Reg 32 states the following:

(1) A supply chain management policy may allow the accounting officer to procure
goods or services for the municipality or municipal entity under a contract secured
by another organ of state, but only if — (a) the contract has been secured by that
other organ of state by means of a competitive bidding process applicable to that
organ of state; (b) the municipality or entity has no reason to believe that such
contract was not validly procured; (c) there are demonstrable discounts or
benefits for the municipality or entity to do so; and (d) that other organ of state and

the provider have consented to such procurement in writing.”

Deviation from, and ratification of minor breaches of, procurement processes

SCM Reg 36(1) states the following:

A supply chain management policy may allow the accounting officer-

(a) to dispense with the official procurement processes established by the policy
and to procure any required goods or services through any convenient process,
which may include direct negotiations, but only —

() inan emergency;

(i) if such goods or services are produced or available from a single provider
only;

(i) for the acquisition of special works of art or historical objects where
specifications are difficult to compile;

(ii) acquisition of animals for zoos; or

(i) in any other exceptional case where it is impractical or impossible to follow
the official procurement processes; and

(b) to ratify any minor breaches of the procurement processes by an official or
committee acting in terms of delegated powers or duties which are purely of a
technical nature.”

SCM Reg 36(2) states the following:

“The accounting officer must record the reasons for any deviations in terms of sub
regulation (1)(a) and (b) and report them to the next meeting of the council, or board
of directors in the case of a municipal entity, and include as a note to the annual

financial statements.”
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Municipal Regulations on Financial Misconduct Procedures and Criminal
Proceedings
Reporting of allegations of financial misconduct

Paragraph 3(1) states the following:

‘(1) Any person must report an allegation of financial misconduct against-(a) the
accounting officer, a senior manager or the chief financial officer of a municipality,
to the municipal council of the municipality, the provincial treasury and the national
treasury; (b) an official of a municipality other than its accounting officer, to that
accounting officer; (c) the accounting officer of a municipal entity, to the chairperson
of the board of directors, the mayor and the accounting officer of the entity's parent
municipality.”

Investigation of allegation of financial misconduct and submission of reports
Paragraph 6 states the following:

“(3) After completion of a full investigation, the investigator must-(a) compile a
report on the investigation; (b) submit its report to the mayor or the chairperson of
the board of directors and the accounting officer together with its findings and
recommendations, if applicable, regarding disciplinary steps that should be taken
against the alleged transgressor; and (c) immediately inform the speaker of the

council of the submission of the report referred to in paragraph (b), and also submit
a copy of the report to the provincial treasury and the National Treasury.”

Supply Chain Management (SCM) Policy, 25 May 2017

Each individual finding will state, if or where applicable that non-compliance was
identified as a singular reference to the SCM Policy of 25 May 2017.

Non-compliance findings have occurred prior to the SCM Policy of 25 May 2017
and therefore the SCM Policy of 2015/2016 will be referenced to.

We highlight the following:
COMBATING OF ABUSE OF SUPPLY CHAIN MANAGEMENT SYSTEM
Paragraph 10.1.1(a)(b) states that:

“The accounting officer must—(a) take all reasonable steps to prevent abuse of
the supply chain management system; (b) investigate any allegations against an
official or other role player of fraud, corruption, favouritism, unfair or irregular
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practices or failure to comply with this supply chain management policy, and
when justified — (i) take appropriate steps against such official or other role player;
or (ii) report any alleged criminal conduct to the South African Police Service.”

Disciplinary Board — Terms of Reference

Introduction

The purpose of this document is to serve as Terms of Reference for the Disciplinary
Board to investigate allegations of Financial Misconduct Procedures and Criminal
Proceedings against officials, senior management and councillors in terms of
regulation 6 of the Regulations for Financial Misconduct and Offences, 2014. This
Terms of Reference serves as the terms of reference as required by regulation 6(1)
of the regulations.

Legislation associated with the disciplinary code

The establishment of a Disciplinary Board is compulsory in terms of the Municipal
Regulations for Financial Misconduct Procedures and Criminal Offences, GN 430 of
30 May 2014.

Reporting of allegations of Financial Misconduct

Allegations of misconduct must be reported as per regulation 3 of the Regulations.

The designated person, as the case may be, must table the allegations not later
than seven days after receipts or at the next sitting of the council, together with the
implicated person’s reasons, as per item 3(5) of the Regulations, for not getting
suspended on the allegations, in order for Council to consider if an investigation
and/or suspension is necessary or not.

The designated person must indicate in the report to Council, which Financial
Misconduct in terms of Section 171 of the MFMA and/or which Financial Offence in
terms of Section 173 of the MFMA was committed.

Authority of the Disciplinary Board

The Disciplinary Board Chairperson and/or the investigators have a mandate to

interview any relevant person and to obtain all relevant documentation from any
official or councillor that may assist with the investigations.
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The Disciplinary Board has the authority to terminate a preliminary investigation if
there are no grounds to support the allegations.

The Disciplinary Board Chairperson will submit a report on the findings and
recommendation of the Disciplinary Board as “In-Committee reports” at the first next
Council meeting after completion of its investigation(s), with consultation of the
Speaker. Should an urgent report have to be submitted, the Chairperson will also
arrange accordingly with the Speaker.

Reporting Requirements

The Disciplinary Board Chairperson must complete the preliminary investigation

and submit his report within 30 days or at the first next sitting of Council,
recommended that;

The allegation(s) of financial misconduct has the substance and warrant a full
investigation and,

Officials from National or Provincial Treasury or an outside specific specialist

should/should not be appointed as part of the team responsible for the full
investigation, or

That Council take note that the allegation of financial misconduct was found
frivolous and no grounds warrant a further full investigation.

The Disciplinary Board Chairpersons report to the designated person or his/her
nominee must indicate in the case of an official who is not a senior manager, in

accordance with the applicable collective bargaining agreement established for
municipalities.

Whether or not the findings must be reported to the SAPS in terms of the
Regulation.

MPAC, March 2012, Practical Guide

Part 2, Section 1.2 of Terms of Reference for the MPAC states that the MPAC must
interrogate the following financial aspects addressed in the Municipal Finance
Management Act:

e “any unauthorized, irregular or fruitless and wasteful expenditure by the council,
the executive mayor/mayor, executive committee or any political office bearer
of the municipality must also be reported to the MPAC;
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e the municipal manager must report to the MPAC on all steps taken to either
authorize or certify the payment or to recover or write off the expenditure;

e the municipal manager must report on whether any criminal action was
instituted in this regard; and

e the MPAC must report to the council on the appropriateness of the any criminal
or civil steps taken and report where no further action was taken and why.”

Part 2, Section 1.13 of Terms of Reference specifically refers to disciplinary action
instituted for the contravention of the MFMA must be reported to the MPAC; MPAC
must monitor that all matters are brought to conclusion; and MPAC must report to
Council where matters were not dealt with effectively and timeously.

Part 3 of the Terms of Reference for the MPAC states that responsibilities are to be
delegated to the MPAC in terms of the provisions of Section 59 of the Systems Act
and refers back to the authority to interrogate documents and to make
recommendations to the Municipal Council in accordance with the terms of
reference of the committee for unauthorised, irregular or fruitless and wasteful

expenditure.

MFMA Circular No. 68 May 2013

“Although a transaction or an event may trigger irregular expenditure a municipality
or municipal entity will only identify irregular expenditure when a payment is made,
in other words, the recognition of irregular expenditure will be linked to a financial
transaction. If the possibility of irregular expenditure is determined prior to a
payment being made, the transgression shall be regarded as a matter of non-
compliance.”

“‘Once the Accounting Officer or Council becomes aware of any allegation of
irregular expenditure, such allegation may be referred to the municipality’s own
Internal Audit Unit or any other appropriate investigative body for investigation, to
determine whether or not grounds exist for a charge of financial misconduct to be
laid against the official liable for the expenditure.”

MFMA Circular No. 76 October 2015

This Circular refers to Municipal Regulations on Financial Misconduct Procedures

and Criminal Proceedings.

The MFMA through Section 95 sets out the general financial management

responsibilities of the Accounting Officer. The Accounting Officer is required to take
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all reasonable steps to ensure that the resources of the municipality are effectively,

efficiently and economically utilised and that irregular, fruitess and wasteful

expenditure are prevented. In addition, Section 95(f) also obliges the Accounting

Officer to ensure that disciplinary or when appropriate, criminal proceedings are

instituted against any official of the municipality who has allegedly committed an act

of financial misconduct or an offence in terms of the Act.

Chapter four of the Regulations makes provision for the Minister of Finance and the

MEC’s for Finance in the provinces to receive investigation reports and an

information document that clearly sets out the name and position of the alleged

wrongdoer, a summary of the facts of the allegation, including the monetary value

involved, any disciplinary steps taken or to be taken against the alleged wrongdoer,

or if no disciplinary steps have been taken, the reason for such a decision. The

MEC for Finance, the National Treasury or the Provincial Treasury may intervene

by directing that an allegation be investigated if the council or board of directors has

failed to act on allegations or recommendations.

The regulations provide for the disciplinary board to conduct a preliminary

investigation into the allegation and if need be, a full investigation to determine the

merit of a specific allegation. The disciplinary board does not necessarily have to

conduct such investigations itself. A disciplinary board can request existing

structures within the municipality, province or national government to conduct such

investigations and provide the necessary reports with recommendations. For this

purpose, the Accounting Officer should ensure that a delegation is in place to

ensure operational efficiency and effectiveness

The Municipal Regulations on Financial Misconduct Procedures and Criminal

Proceedings makes provision for the establishment of a Disciplinary Board which

will receive and investigate allegations of financial misconduct within municipalities.

It is important to note that this board is made up of municipal officials and external

representatives. Councillors are however prohibited from serving on this board.

The main purpose of this board is to assist the Accounting Officer to discharge his

or her responsibility to institute disciplinary proceedings against officials who

commit acts of financial misconduct.
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8.1

IRREGULAR EXPENDITURE - OVER EXPENDITURE INVESTIGATION
METHODOLOGY

We took note the irregular expenditure includes over expenditure of the budget and
in terms of section 87(8) would drive non-compliance with the MFMA and in turn the
classification of the over expenditure as irregular expenditure. Our methodology
included the consideration of the MFMA and amplified by an understanding of
MFMA circular 68.

We requested the following from Centlec:

e  Monthly reports to the CEO and Board on budget versus actual

° Written confirmation that management accounts are provided to Centlec
senior and line managers on budget versus actual

. Confirmation that approved requisitions are “committing” budgeted funds on
approval

° Confirmation that available budgets were confirmed for all purchases under
general expenditure

. Reasons why budgets were overspent per department/unit and who are those
budget managers

e  Any other information that will shed light on the reasons for the overspending

FINDINGS

2019/2020 Irregular Expenditure — R311 230 313.00

Below a summary of the irregular expenditure followed by the detailed reporting on
the items identified.

Description | Amount Reference in report below
Unauthorised expenditure 309 841 054 8.2.1

Contract value exceeded 1389 259 Reported separately
Total 311 230 313

Additional identified not 394 483 Reported separately
included in AFS

The Auditor-General draw emphasis in paragraph 7 of the report to the
unauthorised expenditure of R311 230 313 and states: “In addition, the full extent of
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8.1.1

8.111

irregular expenditure is still in the process of being determined.” We have not been
provided with any information of further quantification of the irregular expenditure.
The risk of misstatement has not been addressed by Centlec and the additional
irregular expenditure identified by the external auditor was not added and adjusted
in the annual financial statements.

Included in the irregular expenditure are over expenditure amounting to
R309 841 054 for the financial year. Note 44 (page 112 of the AFS) on the AFS
state the reasoning for the over expenditure as: Overspending on items such as
employee related costs, bulk purchases, finance costs and general expenses
occurred during the financial year. No disciplinary steps were taken as the
overspending is mainly attributed to — actual figures at year end including provision
amounts such as leave-, bonus- and long service provisions which could not be
budgeted for accurately due to their unpredictable nature, - an increase in un-
anticipated factors such as overtime and acting allowances which could not be
budgeted for, - severe expenditure budget cuts during the adjustment budget
resulting in under budgeting on bulk purchases and several general expenditure line
items. The expenditure has been submitted to MMM Council for consideration of

being written off.

The budget submission to MMM for 2019/20 was signed by the Chief Financial
Officer (CFO) MM Matsimela and Chief Executive Officer (CEO) Nzimveni Mgoqi on
30 April 2019. In terms of section 87(1) of the MFMA “The board of directors of a
municipal entity must for each financial year submit a proposed budget for the entity
to its parent municipality not later than 150 days before the start of the entity’s
financial year or earlier if requested by the parent municipality.” The budgeted
operating expenditure amounted to R2 624 943 301. Based on the information in

the financial statements the final budgeted expenditure was R2 255 570 522.
Disclosure in annual financial statements (section 125 of the MFMA)

The budget versus actual comparison is disclosed in the statement of comparison
of budget and actual amounts. (page 21 of the audited annual financial statements)
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Expenditure

Employee related costs (346 947 351) - (346947351) (371163806) (24216455)  Note 47

Depreciation and amortisation {70 887 428) . (70887 428) (us0230778) (79343350)  Note a7

Impairment loss/ Reversal of . . . 3285450 3 285450 Note 47

impairments

Finance costs (120 054 163) - (120054163) (255228845) (139174683) potea7

Debt impalrment {8 888 718) . (8838718} (77674615) (6B785897)  pNote a7

8ulk purchases (1558 102 961) - (1558102961) (1692794873) (134691912)  Note 47

General expenses (150 689 901) - (150689901) (179891198) (29201297) Note 47

Total expenditure (2255 570522) - (2255570522) (2727698 665) (472 128 144)

Operating deficit 564 985 169 - 564985169 (69919018) (634 904 187)

Gain/Loss on disposal of assets and 344 360 344 360 (9 647 299) (9991659)  Note a7

liabilities

Inventories losses/gains - - s 1787 308 1787308 Note 47
344 360 - 344 360 (7 859 991) (8 204 351)

The total net overspending of R472 128 144 do not balance with the overspending
disclosed in the irregular expenditure. A difference of R162 287 090 (R472 128 144
— R309 841 054) were identified. Included in this difference are non-cashflow over
expenditure that should be excluded from the calculation in accordance with MFMA

circular 68.
Total over expenditure 472 128 144
Less non-cashflow expenditure:
- Depreciation and amortisation 79 343 350
- Debt impairment 68 785 897
Total over expenditure translating into 323 998 897
irregular expenditure
Add back impairment loss 3285 450
Calculated irregular expenditure 327 284 347

Section 87(8) of the MFMA states that “A municipal entity may incur expenditure
only in accordance with its approved budget or an adjustments budget.”

In note 47 (page 120 of the AFS) to the annual financial statements Centlec
discloses explanations on the variances:

a) Personnel related costs — The variance can be attributed to un-anticipated acting

allowances that were paid during the year as posts became vacant. Other factors
include overtime, provisions and allowances which are variable in nature.

% The appropriation statement on page 25 of the audited annual financial statements presented differs
from the amounts on the statement of comparison budget to actual.
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b)

d)

9)

h)

Depreciation and amortisation — The variance is mainly due to the underestimation
of the depreciation and amortisation values which are influenced by condition

assessment of individual assets at year-end.

Impairment loss/ reversal of impairments — No budget is provided for impairment
losses of this nature as they are unpredictable in nature since there is no pattern in

the history of the entity.

Finance costs — The variance is due to interest on the shareholder’s loan and
intercompany loan with Mangaung Metropolitan Municipality which was not
budgeted for at it was assumed during the budget process that the sale of the
business agreement was to be revised. Other factors include the interest charged
by ESKOM due to the late settlement of bulk purchases bill due the impact of

COVID-19 lock down.

Debt impairment — The budget was prepared based on the prior debt impairment
reversal and prior to the Covid-19 lockdown. As a result of the Covid-19 lock down,
many of the customers were unable to pay their accounts in time. This resulted in
an increase in the long outstanding debt which in turn resulted in a larger debt

impairment provision that budgeted for.

Bulk purchases — The variance is attributed to an under provision for the bulk

purchases budget during the adjustment budget process.

General expenses — The variance is attributed to under provision on some of the

individual line items in the general expense’s category.

Loss on disposal of assets and liabilities — As a result of the asset verification and

revaluation process undertaken during the year, more assets were identified as due

to disposal than initially anticipated during the budget preparation.
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8.1.1.2

Management calculation of the over expenditure

We requested management to provide us with calculations on the over expenditure
of the budget included in irregular expenditure. The tables below were provided by

management.

Expenditure Actual Budget Difference

Employee related costs -371,163,806 -346,947,351 -24,216,455

Finance costs -259,228,846 -120,054,163 -139,174,683

Bulk purchases -1,692,794,873 -1,558,102,961 -134,691,912

General expenses -179,891,198 -150,689,901 -29,201,297
-327,284,347

Less portion already declared as part of Fruitless & wasteful 17,443,293
-309,841,054

8.1.1.2

The principle of adjusting amounts to avoid double accounting and disclosure was
assessed and found to be appropriate.

In our assessment Centlec management team had direct control over the spending
in general expenses and detailed control measures, including budget control over
requisitions and orders. If proper oversight and monitoring control measures over
the other classes of over expenditure can be submitted, we may consider that the
expenditure was not under the direct control of the management team. The classes
of expenditure can not be avoided and if unrealistic budget cuts support the views
presented, we cannot conclude that a person should be held liable for the irregular
expenditure.

Monthly monitoring of actual expenditure

In terms of section 87(11) of the MFMA the accounting officer of a municipal entity
must by no later than seven working days after the end of each month submit to the
accounting officer of the parent municipality a statement in the prescribed format on
the state of the entity’s budget for that month and for the financial year up to the end
of that month.

The evidence required to conclude on compliance with section 87(11) was not
submitted by the cut-off date (26/06/2021) and we could not conclude if Centlec
complied with the legislative requirements. In absence of the information requested

a limitation of scope is generated by Centlec and we recommend that the
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8.1.1.3

8.1.14

Accounting Officer (CEO) be held responsible for the failure to ensure that
information is submitted for consideration. Action should be taken against the
officials who failed to submit the information required to conclude on this
compliance test.

Budget and mid-year assessment

Section 88 of the MFMA address the mid-year budget and performance
assessment and requires that the accounting officer of a municipal entity must by
20 January of each year:

a) assess the performance of the entity during the first half of the financial year,

b) submit a report on such assessment to the board of directors and the parent

municipality.

The report in terms of section 88(1) must be made public. The report was not
published on the Centlec website as a mechanism to make it a public document.

In absence of the information required, the non-publication of information in terms of
section 88(1) of the MFMA the Accounting Office should be held accountable for the
failure to ensure that the information is submitted by the staff. The failure to ensure
that the information is made public vests in the absence of oversight and monitoring
by the CEO,

Liability consideration

Based on the information presented during the determination phase, irregular
expenditure was incurred as the actual expenditure exceeds the budget contrary to
section 87(6) of the MFMA.

The detailed investigation reflects a significant reduction in the budget between the
submission to MMM and the budget reflected in the audited annual financial
statements. The general expenditure is typically within the control of the staff and in
our view the following staff members could be held responsible for over

expenditure.

Based on the information presented, considered by us and the interpretation thereof
the non-compliance with legislation or SCM regulations we could not conclusively
determine if the over expenditure of general expenses were caused deliberately or
negligently. The failure to present sufficient evidence is however not allowing us to

determine who should be held accountable and therefore we recommend that the
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person(s) listed below be held accountable for further responses on general
expenditure.

Nature of non- | Employee Position Loss

compliance incurred
Yes/No

1 [Overspending of the[ANMgogi [CEO [ No |
budget S 87(6) of MFMA
2 Overspending of the | MM Matsimela | CFO No

budget S 87(6) of MFMA

We propose that the employee mentioned above should NOT be subjected to
appropriate consequence management procedures that may include:

Description To be considered
‘ Yes No

Criminally charged in terms of section 173 read

with section 32 of the MFMA (Mostly applicable X

when deliberately causing non-compliance)

Charged with Financial Misconduct in terms of X

section 172 of the MFMA

Disciplinary hearing on gross negligence X

causing non-compliance with an applicable act

Disciplinary on negligence causing non- X

compliance with an applicable act

The staff member is no longer in the employ of N/a

Centlec and disciplinary procedures are no

longer an option

Recovery of loss incurred as a result of the X

non-compliance causing irregular expenditure

Amount to be considered for recovery N/a
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8.3

8.3.1

In absence of submitting information, we may consider negligence by those
responsible to ensure that information is submitted to us.

2017/2018 Irregular Expenditure — R98 009 614.49
The register contains 9 entries including budget overspending of R66 011 433 with
8 entries referring to additional schedules, that was not provided from the onset of

this investigation. As at 14 June 2021 the extent of the transactions supporting the

irregular expenditure for the year is unknown.

Description Amount Reference in  report
below
Overspending on budget 66 011 433.00 8.3.1
Balance  of irregular Reported on separately
expenditure

Budget overspending R66 011 433.00

In our assessment Centlec management team had direct control over the spending
in general expenses and detailed control measures, including budget control over
requisitions and orders. If proper oversight and monitoring control measures over
the other classes of over expenditure can be submitted, we may consider that the
expenditure was not under the direct control of the management team. The classes
of expenditure cannot be avoided and if unrealistic budget cuts support the views

presented, we cannot conclude that a person should be held liable for the irregular

expenditure.

Expenditure Actual Budget Difference
Capital Expenditure -118,986,263 -97,110,329 -21,875,934
Finance costs -117,459 -48,801 -68,658
Bulk purchases 1,429,508,907 | 1,387,677,576 -41,831,331
Loss ondisposal of assetsand

liabilities -911,252 0 -911,252
General expenses -303,257,758 -301,933,500 -1,324,258

-66,011,433

8.1.1.2 Monthly monitoring of actual expenditure

In terms of section 87(11) of the MFMA the accounting officer of a municipal entity
must by no later than seven working days after the end of each month submit to the

32|Page



FINAL REPORT TO CENTLEC SOC LTD IN RESPECT OF OVERSPENDING THE

BUDGET CAUSING IRREGULAR EXPENDITURE INCURRED

8.1.1.3

8.1.14

accounting officer of the parent municipality a statement in the prescribed format on
the state of the entity’s budget for that month and for the financial year up to the end
of that month.

The evidence required to conclude on compliance with section 87(11) was not
submitted by the cut-off date (26/06/2021) and we could not conclude if Centlec
complied with the legislative requirements. In absence of the information requested
a limitation of scope is generated by Centlec and we recommend that the
Accounting Officer (CEO) be held responsible for the failure to ensure that
information is submitted for consideration. Action should be taken against the
officials who failed to submit the information required to conclude on this

compliance test.
Budget and mid-year assessment

Section 88 of the MFMA address the mid-year budget and performance
assessment and requires that the accounting officer of a municipal entity must by
20 January of each year:

a) assess the performance of the entity during the first half of the financial year,

b) submit a report on such assessment to the board of directors and the parent
municipality.

The report in terms of section 88(1) must be made public. The report was not
published on the Centlec website as a mechanism to make it a public document.

In absence of the information required, the non-publication of information in terms of
section 88(1) of the MFMA the Accounting Office should be held accountable for the
failure to ensure that the information is submitted by the staff. The failure to ensure
that the information is made public vests in the absence of oversight and monitoring
by the CEO,

Liability consideration

Based on the information presented during the determination phase, irregular
expenditure was incurred as the actual expenditure exceeds the budget contrary to
section 87(6) of the MFMA.

The detailed investigation reflects a significant reduction in the budget between the
submission to MMM and the budget reflected in the audited annual financial

statements. The general expenditure is typically within the control of the staff and in
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our view the following staff members could be held responsible for over
expenditure.

Based on the information presented, considered by us and the interpretation thereof

the non-compliance with legislation or SCM regulations were deliberately or

negligently caused by:

Nature of non- | Employee Position Loss
compliance name incurred
Yes/No
1 Overspending of the | AN Mgoqi CEO No
budget S 87(6) of MFMA
1 Overspending of the | MM Matsimela | CFO No
budget S 87(6) of MFMA

We propose that the employee mentioned above should NOT be subjected to
appropriate consequence management procedures that may include:

Description To be considered

Yes No

Criminally charged in terms of section 173 read
with section 32 of the MFMA (Mostly applicable X

when deliberately causing non-compliance)

Charged with Financial Misconduct in terms of
section 172 of the MFMA

Disciplinary hearing on gross negligence

causing non-compliance with an applicable act

Disciplinary on negligence causing non-

compliance with an applicable act

The staff member is no longer in the employ of N
a
Centlec and disciplinary procedures are no

longer an option

Recovery of loss incurred as a result of the

non-compliance causing irregular expenditure

Amount to be considered for recovery N/a
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In absence of submitting information, we may consider negligence by those
responsible to ensure that information is submitted to us.

REMEDIAL ACTION

The Chairperson of the Board and CEO should consider the findings in this report
and after due consideration of the findings and persons identified to be held liable
for the irregular expenditure:

Take appropriate consequence management steps to address the root cause are
address to avoid reoccurrence of irregular expenditure;

Inform the Speaker of the MMM Council within thirty (30) working days from the

date of this report of the consequence management procedures implemented;

The CEO must, in accordance with the provisions of section 95(f) of the MFMA,
take steps to ensure that criminal proceedings are instituted against those who
committed acts of financial misconduct as defined in section 172 of the MFMA.

CONSEQUENCE MANAGEMENT

The external auditor reported in the audit report that “I| was unable to obtain
sufficient appropriate audit evidence that the municipal entity properly investigated
matters surrounding allegations of financial misconduct laid against officials of the

municipal entity as required by section 172(3) of the MFMA.*

RECOMMENDATIONS

The following recommendations are based on the all the factual findings identified,
applying legislations and regulations and considering Section 95, 172 and 173 of
the MFMA:

Individual line items in the Register

It is recommended that when irregular expenditure is identified, the expenditure
amounts should be listed in the register individually and not as a total sum. It is
further recommended to sufficiently document the type of irregular expenditure with
specific reference to which non-compliance in terms of the legislation as well as the
payment date of the applicable expenditure.
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Proper recordkeeping will ensure that the irregular expenditure is accurately and
correctly disclosed in the Audited Annual Financial Statements and will prevent that
restatements do not occur for prior or current financial years.

Standard Operating Procedures (SOP’s)

SOP’s for the performing of responsibilities and duties of Expenditure Management
provides the staff in the Finance Department with procedures and guidelines on the
operational management aspects of the day to day running of the Finance
Department of a municipality.

The Manual is intended to be a practical guide, which will assist the municipality to
maintain a management, accounting and information system that accounts for the
expenditure of the municipality.

The Municipality can adjust the staff members involved based on their own
circumstances. In assigning different responsibilities to staff members, care must be
taken that each procedure is monitored (verified) by a staff member on a higher
level that the as the person performing the procedure.

A staff member on a higher level than the verifier, must review the procedure/s.
This will reduce the opportunities to allow any person to be in a position to both
perpetrate and conceal errors or fraud in the normal course of the person's duties. It

will also ensure that management directives are carried out.
Labour Relations

Regulation 4(1) of the Municipal regulations on financial misconduct procedures
and criminal proceedings, states that —

“A Municipal Council or board of directors of a municipal entity must establish a
disciplinary board to investigate allegations of financial misconduct in the
municipality or municipal entity, and to monitor the institution of disciplinary

proceedings against an alleged transgressor.”

Section 67(1)(h) and (i) of the Municipal Systems Act (MSA) states that —

‘A municipality, in accordance with applicable law and subject to any applicable
collective agreement, must develop and adopt appropriate systems and
procedures, consistent with any uniform standards prescribed in terms of Section
72(1)(c), to ensure fair, efficient, effective and transparent personnel administration,
including—
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h) Disciplinary procedures;

i) The investigation of allegations of misconduct and complaints against staff;”

It is recommended that the Accounting Officer should ensure that processes are

followed adequately in dealing with misconduct in order to protect and enhance the
best interests of the municipality.

Council should exercise adequate oversight to ensure that they are in line with the
requirements of the applicable laws/regulations and procedures.

Management should ensure that processes are in place that complies with the
necessary laws and regulations and that the South African Local Government
Bargaining Council Disciplinary Procedure Collective Agreement is followed when
handling disciplinary proceedings.

Consequence Management

It is recommended that Management implement proper consequence management
processes that comply with The South African Local Government Bargaining
Council Disciplinary Procedure Collective Agreement and furthermore assess the
severity of misconduct in line with the Collective Agreement and implement
consequence management outcomes accordingly.

Leadership and management are recommended to implement appropriate
consequence management processes that comply with all the relevant legislation.
Management and leadership must furthermore ensure that they apply the relevant
assessment criteria when assessing unauthorised expenditure, irregular
expenditure and fruitless and wasteful expenditure.

Prepared by WMS Calitz

Senior Manager
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MANAGING DIRECTOR
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