FINAL REPORT TO CENTLEC SOC LTD IN RESPECT OF THE VODACOM
TRANSVERSAL CONTRACT RT15-2016

CENTLEC (SOC) LTD

"
L

GENTLE[®

DEFINITION
“irregular expenditure”,

in relation to a municipality or municipal entity, means—

(@ expenditure incurred by a municipality or municipal entity in contravention of, or that
is not in accordance with, a requirement of this Act, and which has not been
condoned in terms of section 170;

(b) expenditure incurred by a municipality or municipal entity in contravention of, or that
is not in accordance with, a requirement of the Municipal Systems Act, and which
has not been condoned in terms of that Act;

(c) expenditure incurred by a municipality in contravention of, or that is not in

accordance
with, a requirement of the Public Office-Bearers Act, 1998 (Act No. 20 of 1998); or

(d) expenditure incurred by a municipality or municipal entity in contravention of, or that

is not in accordance with, a requirement of the supply chain management policy of

the municipality or entity or any of the municipality’s by-laws giving effect to such
policy, and which has not been condoned in terms of such policy or by-law,
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but excludes expenditure by a municipality which falls within the definition of
“unauthorised expenditure”

TABLE OF ABBREVIATIONS AND DEFINITIONS

Abbreviation/word Meaning
CEO Chief Executive Officer
Centlec Centlec (SOC) Ltd - a state-owned

company managed by Mangaung Metro
Municipality as a municipal entity

CFO Chief Financial Officer

AGSA Auditor-General South Africa

AFS Annual Financial Statements
Municipal Entity The MSA defines a municipal entity as:

(a) a private company referred to in section
86B(1)(a)
(b) a service utility

(c) a multi-jurisdictional service utility

SCM Supply Chain Management

MPAC Municipal Public Accounts Committee in
terms of section 79 of the MFMA

FMDB Financial Misconduct Disciplinary Board

APPLICABLE LEGISLATION CONSIDERED

Short name/reference Legislative reference

Constitution Constitution of South Africa, 1996

MSA Municipal Systems Act, 2000 (Act no 32 of
2000)

MFMA Municipal Finance Management Act, 2003
(Act no 56 of 2003)

SCM Regulations Municipal Supply Chain Management
Regulations, 2005

PPPFA Preferential Procurement Policy Framework
Act, 2000 (Act no 5 of 2000)

BBBEEA Broad Based Black Economic

Empowerment Act, 2003 (Act no 53 of
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2003)

DORA

Division of Revenue Act

Companies Act

Companies Act, 2008 (Act no 71 of 2008)

LIST OF PERSONS IDENTIFIED

Name of person Position or relation to Centlec Period of
employment at
Centlec

AN Mgoqi CEO 01/04/2015 —
30/06/2020

M Sekoboto Acting CEO 07/2020 - 09/2020
10/2020 -
31/12/2020

S Zziwa Acting CFO ? — date

MM Matsimela CFO 01/12/2011 -
01/12/2018
01/2019 — 5/04/2021

Z Williams SCM Manager 01/03/2013-
7/12/2020

S Serutla Acting SCM Manager ?

MJ Seleso SCM - Manager 01/06/2019 -

AJ Marais Acting SCM Manager ?

S Nkane Acting Manager Budget and preparation ?

FW Moyikwa Acting Snr SCM Practitioner ?

K Mogopodi Contract & Expenditure ?

Phatshoane Henney Company Secretary ?

Inc

Malefane Sekoboto Malefane.sekoboto@centlec.co.za

J Blair Asset Manager

External parties identified

Patiswa Mgcodo Patiswa.mgcodo@treasury.gov.za

Segametsi Thali Segametsi.thai@vodacom.co.za

Mike Phiri Mike.phiri@vodacom.co.za

Kwanele Mthembu Kwanele.mtembu@treasury.gov.za

Mahlomola Seleso Mahlomola.seleso@centlec.co.za

Nancy Ravhandalala | Transversal.contracting2@treasury.gov.za | 0124069072
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Ireqular Municipal Council to If Council Commitiee
oxpenditure Accounting Officer to rofer expenditure to recommends as
discovered by report in terms of Council Committee irrecoverable,
Accounting section 32(4) of the for investigation in Council cartifies as
Officer & the MFMA terms of section Irrecoverable and
Auditor-General 32(2)(b) of MFMA write-off expenditure

read with regulation in terms of section
T4 of the MBRR 32(2)(b) of MFMA

Was Expenditure Condoned by

the Municipal Council in terms Is official found liable after
of section 32(2) of MFMA? investigation?

If not written off by Council
racover expenditure from
person liable and
Accounting Officer to take

Condoned Disciplinary Steps

Recover debt Consider Financial
Amendiremove the irreqular expanditure on St s

the register

Flow chart of Treatment of Irregular expenditure. *

! National Treasury MFMA Circular 68 Annexure C
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INTRODUCTION

Centlec (SOC) Ltd (“Centlec”) identified the need to have the accumulated irregular
expenditure as disclosed in the annual financial statements investigated in an
attempt to address consequence management and or formulate a decision to write
off the irregular expenditure is found to be irrecoverable. Tshangana and
Associates Inc was appointed on 31 March 2021 to perform a determination and or
Review to support the Centlec Board and Mangaung Metro Municipality (MMM)
Municipal Public Accounts Committee (MPAC) in making the appropriate decision
on possible liability in respect of irregular expenditure incurred.

A determination is an informal Review to assess if there is sufficient substance to
investigate the individual instance of reported irregular expenditure and may inform
a decision to request condonement for non-compliance with the applicable
legislative framework from the National Treasury in terms of section 170 of the
Municipal Finance Management Act, 2003 (Act no 56 of 2003) (MFMA).

An investigation on the other hand is an in-depth assessment of the facts, root
causes, and nature of non-compliance to determine who could be held liable for the
irregular expenditure. Consideration is given to two main elements namely:

e Deliberately causing the non-compliance that led to irregular expenditure
recognition

¢ Negligence by an official causing the non-compliance that led to irregular
expenditure recognition

This report only deals with the Vodacom Transversal Contract RT15-2016 and
related expenditure.

BACKGROUND

Centlec was established as a municipal entity wholly owned by Mangaung Metro
Municipality (MMM) in terms of the Municipal Systems Act, 2000 (Act no 32 of
2000) and the Companies Act, 2008 (Act no 71 of 2008). Although internal reporting
to the Board of Directors and its committees exists Centlec also reports to MMM in
terms of the oversight function executed by MPAC and the Council.

We were instructed to review the expenditure incurred in respect of the Vodacom

transversal contract RT15-2016 and attempt to obtain an understanding if it could
be classified as irregular expenditure.
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National Treasury embarked on a transversal contract procurement process for a
mobile communication service in a competitive bidding process. The contract was
awarded to Vodacom and became known as the RT15-2016 transversal contract. In
terms of Treasury Regulation 16A6.5 “The accounting officer or accounting
authority may opt to participate in transversal term contracts facilitated by the
relevant treasury. Should the accounting officer or accounting authority opt to
participate in a transversal contract facilitated by the relevant treasury, the
accounting officer or accounting authority may not solicit bids for the same or similar

product or service during the tenure of the transversal term contract.”

In terms of the Guide to Participation in Transversal Term Contract Facilitated by
National Treasury, municipalities and municipal entities can obtain their mandate to
participate in National Treasury transversal contracts from the directive in Municipal
Supply Chain (SCM) regulation 32(1)(a) to (d). Paragraph (f) of the guide states:
“The National Treasury will, when considering an application to participate in a
transversal contract from a municipality or municipal entity elaborate in detail if the

transversal term contract in question meets the directive in regulation 32(1)(a) to

(d).

Centlec commenced the process of participating in the transversal contract in
May 2020 and signed agreements in July 2020. These agreements include:

o Vodacom Security Service Schedule
. Service schedule number 8, 36 months, Vodacom Smart Asset Management
Services (Contract fee R23 979 653)
o Participation agreement
o Annexe A Services and Commercial Terms
= Enterprise Voice Bundle (EVB)
o Annexe B Enterprise bundle service schedule to this participation
agreement
o Airtime service level agreement
o Spend manager service schedule
o Participation letter (Not included in the pack)
e Mimecast mail optimisation service schedule
e Vodacom IPconnect and lanconnect access service schedule

e Vodacom dedicated service schedule
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¢ Vodacom hosting service schedule
e Vodacom corporate APN plus access service schedule

The RT15-2016 transversal contract was set to expire on 31 August 2020. The
following key requirements had to be met in terms of Supply Chain Management
(SCM) regulation 32: (Refer paragraph 24.26 of the SCM policy)
“1) A supply chain management policy may allow the accounting officer to
procure goods and services for the municipality or municipal entity under a
contract secured by another organ of state, but only if
(&) the contract has been secured by that other organ of state by means of
a competitive bidding process applicable to that organ of state;

(b) the municipality or entity has no reason to believe that such contract
was not validly procured,;

(c) there are demonstrable discounts or benefits for the municipality or
entity to do so; and

(d) that other organ of state and the provider have consented to such
procurement in writing.”

Evidence that National Treasury received and responded to the participation
request was not presented to us for review and consideration. (SCM Regulation
32(1)(d) compliance not confirmed.) Given the aforementioned sufficient
provocation existed to further investigate the contractual arrangements.

The Vodacom Group published a media release on 16 April 2020 referring to
allegations about the RT15-2016 contract, confirmed that information was submitted
to the Zondo commission, and stated that it is common knowledge that the
Competition Commission launched an investigation in October 2017. (Sufficient
evidence that SCM regulation 32(1)(b) was complied with outstanding as at
01 July 2021)

On 14 June 2021 Mahlomola Seleso, Acting GM: Financial Support, stated that the
following documents were not part of the RT15-2020° transversal contract: (Own
emphasis)

¢ National Treasury participation Confirmation letter

% This reference provided by Seleso is incorrect and should read RT15-2016, expired 31 August 2020
and subsequently extended to 31 March 2021
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e Approved motivation detailing the need analysis or cost benefits
e Approved motivation and National Treasury confirmation for added services
(Asset management referenced as 9d on Annexure A)

e Budget amount for asset management

Based on the above determination, sufficient grounds existed to further the

determination into participating in the RT15-2016 transversal Vodacom contract.

EXECUTIVE SUMMARY

Centlec participated in RT15-2016 Vodacom Transversal Contract by signing
agreements with Vodacom binding the entity to expenditure in excess of R66 million
over a period of 36 months. Due to non-compliance with SCM regulation 32 and
paragraph 24.26 of the SCM policy the former Chief Executive Officer (Mr. A. Mgoqi
1 April 2015 to 30 June 2020) may have failed to prevent the occurrence of irregular
expenditure as envisaged in section 95(1)(d) of the Municipal Finance Management
Act.

We have furthermore noted that the Vodacom agreements were signed by the
former CEO Mr. A Mgoqi without dating and properly completing the signature
portion by the customer. These contracts were counter-signed by Vodacom
representatives on 13 and 14 July 2020. Mr. A Mgogi was no longer employed by
Centlec at the time of concluding these agreements. The Vodacom/Centlec
participation agreement was entered into and signed on 14 July 2020. Annexure E
refers to the participation letter and states “To be attached”.

Various correspondence presented by Zoe Williams illustrates a point post the
signing of the Vodacom contracts that:

e A participant entity could extend its participation for the services offered post
approval by National Treasury to any of the services rendered, under the
proviso of sufficient budget;

e Remarks about preference to other service providers were provided in
correspondence;

e Evidence of asset management solution costing for Makomoto was
presented by James Blair.

9|Page



FINAL REPORT TO CENTLEC SOC LTD IN RESPECT OF THE VODACOM
TRANSVERSAL CONTRACT RT15-2016

4.2

4.3

4.4

4.5

4.6

IMMEDIATE ACTION TO BE CONSIDERED

The content of this report should be considered in view of the likelihood that the
non-compliance with SCM regulation 32 may result in the total contract value being
classified as irregular expenditure.

The absence of supporting documents should be evaluated to assess the impact
thereof on our view and conclusions reached. If the information was available the
accounting officer should determine the reason for failing to submit it to us for

evaluation.

If information was deliberately withheld from us, we recommend that appropriate
consequence management procedures be implemented without any delay.

In the likely event that the current accounting officer acknowledges the weaknesses
and non-compliance with the legislative framework, this report should be tabled to
the Chairperson of the Board of Directors that may assess its contents and evaluate
his responsibilities in reporting the non-compliance and associated irregular
expenditure to the parent municipality and other audience required in the MFMA.

On agreement and conclusion that irregular expenditure was incurred as a result of
the non-compliance identified the allegation of financial misconduct should be
considered and the advice under consequence management processes be
considered.

A potential fraud indicator is present where a contract was counter-signed by
Vodacom post the employment termination date of the former CEO. We
recommend that this determination be furthered to a formal forensic investigation,
addressing the key question of whether the contract was deliberately entered into
without complying with the legislative requirements.

Tshangana & Associates Inc
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5. DETAILED REPORT
The remainder of this report contains the detailed observations and findings
obtained during the course of the detailed examination of irregular expenditure
incurred. The recommendations are for consideration by the Accounting Officer and
Chief Financial Officer (CFO) and the adoption thereof is at their sole discretion.
Any report to the Board of Directors, MPAC, and or MMM Council resides in the
ambit of their (Accounting Officer and CFO) reporting obligations towards the Board
and its committees, whereas this report could be made available to the Board and

MMM council and its committees for consideration as supporting evidence to the
proposed item for consideration.

6. LEGISLATIVE FRAMEWORK
In terms of this specific assignment, we restrict ourselves to the key issues
underpinning irregular expenditure and have considered the legislative framework
according to the findings identified, and where findings are specific to nature,
additional legislation and/or a policy reference was added.

e The Constitution of the Republic of South Africa, 1996

e Municipal Systems Act, 2000 (Act no 32 of 2000)

e Municipal Finance Management Act, 2003 (Act No. 56 of 2003) (MFMA)

e Supply Chain Management Regulations — Gazette 27636, 30 May 2005

e Municipal Regulations on Financial Misconduct Procedures and Criminal
Proceedings

e  Municipal Public Accounts Committee (MPAC), March 2012, Practical Guide

e MFMA Circular No. 68 May 2013

e MFMA Circular No. 76 October 2015

e Public Finance Management Act, 1999 (Act no 1 of 1999) (PFMA)

e Regulation 16A of the National Treasury Regulations, issued in terms of section
76 of the PFMA

e National Treasury Circular no 2 of 2016/17 (National Mobile Communications
Project Implementation)

e National Treasury SCM Circular no 8 of 2016/2017 (Mobile communication
services)®

e National Treasury Contract circular: RT15-2016

® NT SCM circular 8 of 2016/2017 replaced circular 2
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8.1
8.1.1

e Guide to participation in transversal term contract facilitated by National
Treasury, 2017

REVIEW METHODOLOGY

We considered the request to evaluate the participation in the RT15-2016 Vodacom

Transversal contract and made a determination that there is a likelihood of non-

compliance with the SCM regulations, Centlec SCM policy, and National Treasury

Regulations and guidelines on transversal contracts. In response to the initial

determination, we requested information from the accounting officer and chief

financial officer to enable us to investigate the participation.

. We researched the history of the RT15-2016 contract

o Evaluated trending media publication

o Considered articles by investigative journalist

. Inspected the limited information presented by Centlec

o Attempted to communicate with National Treasury representatives

o Requested written responses from the Centlec Chief Executive Officer

. Evaluated the process against the legislative requirements and guidance
provided by National Treasury

o Documented our findings in the detailed report and provided an executive
summary of the findings in paragraph three (3) of this report.

FINDINGS

Vodacom Transversal Contract RT15-2016
National Treasury RT15-2016 transversal contract

National Treasury (NT) as the custodian of the transversal contract empowered by
section 217 of the Constitution of the Republic of South Africa read with the PFMA
and National Treasury regulation 16A may allow organs of state to participate in the
awarded transversal contracts. The participation is however not an automatic one-
sided decision process and requires agreements to be reached between all parties

concerned and specifically between the organ of state and the service provider.

NT provided the environment, issued circulars, and a guide for participation in
transversal contracts.
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8.1.2

8.1.2.1

NT Circular no 2 of 2016/2017: National Mobile communications project
implementation was issued on 9 March 2016 informing officials of the intention to
procure services in a transversal contract.

NT SCM Circular no 8 of 2016/2017 was issued on 1 September 2016 and
superseded the previous circular referred to supra. The circular confirms the award
to Vodacom with effect from 15 September 2016.

The guideline to participate in transversal term and contracts were issued by NT in
2017.

A contract circular on mobile communications services was originally issued on 15
September 2016 and had various revisions with the last known revision date
31 October 2019. The final revised version would therefore apply to the Centlec
participation in the transversal contract.

Amendment 1: Extension of transversal contract issued 23 July 2020 confirms the
extension of RT15-2016 to 31 March 2021

Amendment 2: Participation agreements issued 23 July 2020 detail and clarify
matters relating to the termination of a subscription and confirms the subscriptions
shall be in force until it expires.

Centlec participation in the transversal contract (RT15-2016)
The legislative framework applicable to Centlec

Centlec as a municipal entity is governed by the Board of Directors and reports to
the parent Mangaung Metropolitan Municipality (MMM) on its activities. In respect of
the procurement processes Centlec must comply with the Municipal Supply Chain
Management Regulations, and more specifically regulation 32, read with paragraph
24.26 of the SCM policy.

In terms of paragraph 24.26.1 of the SCM policy “The Accounting Officer may
procure goods and services for the entity under a contract secured by another
organ of state...”

The use of a contract procured by another organ of state implies that the municipal
entity would not procure the goods or services through the normal, approved
procurement processes, nor will the accounting officer deviate as stated in

paragraph 25.2.4.3 of the SCM policy that states: “The above does not apply to the
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a)

b)

procurement of goods and services in respect of the following: The procurement of
goods and services under a contract secured by that other organ of state, provided

that the relevant supplier has agreed to such procurement.”

Caselaw: In the case Cell C Service Provider (Pty) Ltd v MEC: Free State Provincial
Government: Department of Treasury (In the High Court of South Africa, Free State
Division, Bloemfontein Case no 2812/2018)

“

Paragraph 25 of the judgment recognises that “..that notwithstanding such a
national framework contract no government entity was obliged to migrate from
provincial transversal contract in order to make use of the national transversal
contract...”

Paragraph 83 of the judgment recognise that: “The concept “administrative action”
is defined in section 1 Act No 3 of 2000 (PAJA) as follows:

“...any decision taken, or any failure to take a decision, by—(a) an organ of state,
when—... (b) a natural or juristic person, other than an organ of state, when
exercising a public power or performing a public function in terms of an empowering
provision, which adversely affects the rights of any person and which has a direct,

external legal effect, but does not include—...”

“[86] Since the decision to embark on a procurement process does not adversely
affect any rights of the applicant, it cannot be said to have direct, external and legal
impact on the applicant. The decision does not fall within the defining ambit of the
words administrative action. Consequently, the decision by a state organ to embark
on a national procurement process in order to acquire services or goods was not by
and in itself an administrative action as contemplated in section 1 Act No 3 of 2000.”

It is our view that the legislative framework is well defined, understood by the
officials and compliance with it is possible. The accounting officer has the power in
terms of the legislative framework to decide to participate in the transversal
contract.

By completing and signing the application for participating in the transversal
contract the officials (Head of SCM (Zoe Williams), CFO (MM Matsimela), and CEO
(A Mgoqi)) illustrated an understanding of the processes and procedures required
by the National Treasury.
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(d)

The absence of confirmations by NT and the service provider, before entering into
the agreements may underpin a principle of negligence and lack of due process,
and contribute to non-compliance driving the recognition of irregular expenditure in
relation to this contract.

We communicated with National Treasury officials in an attempt to confirm if the
application of participation was received and approved. We were unable to obtain a
confirmation in this regard. Mr. Patiswa Mgcodo responded as follows to our
enquiry, although he was listed as the recipient and correspondent for National
Treasury.

y@ireasury govzax

RE: RT15-2016 Centlec

To Smartryk

o You forwarded this message on 02/07/2021 12:06.

Good day

I hereby acknowledge the receipt of your email. Kindly note that RT15-2016 expired and there is a new contract. Kindly access documents of the new contract on the link below.

RT15-2021 FOR THE SUPPLY AND DELIVERY OF MOBILE COMMUNICATION SERVICES TO THE STATE FOR THE PERIOD 1 APRIL 2021 TO 31 MARCH 2026
http://www.treasury.gov.za/divisions/ocpo/ostb/contracts/default.aspx

Kind Regards,

Patiswa Mgcodo

Transversal Contracting ICT & Security Services | Office of the Chief Procurement Officer
8TH Floor, 240 Madiba Strest, PRETORIA CBD, Private Bag (115, PRETORIA, 0001

|Email: Transversal contracting? @treasury gov.za

u national treasury

(f)

Department
Mational Treasury
REPUBLIC OF SOUTH AFRICA

Correspondence to other email addresses obtained did not yield any further
responses:

. Transversal.contracting2@treasury.gov.za Ms. Ravhandalala

. Kwanele.mtembu@treasury.gov.za Mrs. Kwanele Mthembu
o Mthembu responded by SMS (0647554850) on 1 July 2021 that she

is in a meeting and could not take a phone call

o Notwithstanding our SMS communication, she did not respond to our
enquiries by 5 July 2021

On 12 July 2020 we received the following response from Kwanele Mthembu:
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Dear Smartryk
Trust you still safe and well
The process of participation on a transversal contract is as follows:
1. CENTLEC completed a participation letter to National Treasury to use the transversal contract RT15-2016
2. Any procurement from the transversal contract by CENTLEC was between Vodacom and CENTLEC, which means all procurement proposals were issued to CENTLEC by Vodacom (CENTLEC has all those proposals
for all they have bought from the transversal contract)
3. CENTLEC was supposed to sign a participation agreement with Vodacom and attached all the proposals indicated on number 2 above (copy of the participation agreement is with CENTLEC)
4, Any Vodacom compliance documents to RT15-2016 can be obtained from National Treasury as Vodacom was responding to the RT15-2016 bid at National Treasury

In terms of information, number 1 to 3 can be obtained from CENTLEC and number 4 from National Treasury

‘Which information are you looking for?

Kind Regards,

Kindly use transv contractin qov.za at all imes for RT2, RT3, RT13, RT15, RT24, RT54, RT55, RT233, RT274 & RT275

Ms. Kwanele Mtembu (MCIPS)

(@ In pursuit of the participation approval from National Treasury for the RT15-2016
contract we received correspondence from Patiswa Mgcodo relating to the RT15-2021
application for participation. Please note that the year of reference do not refer to the
correct RT15-2016 enquiry launched.

o <Patiswa Mgcodo@treasury.gov.za>
FW: RT15 - Vodacom Centlec Enquiry

To smartryk@mubesko.co.za

Cc  Mancy Ravele

@ vou replied to this message on 26/07/2021 08:54,

El RE: RT13-2021 application for participation (204 KB) o
Outlook item
Good Morning
| hereby acknowledge the receipt of your email and kindly accept my apology for the late response. Kindly find the attached email which was the response to CENTLEC'S participation request.
Regards

Patiswa Mgcodo

Transversal Contracting ICT & Security Services | Office of the Chief Procurement Officer
& Floor, 240 Madiba Street, PRETORIA CBD, Private Bag X115, PRETORIA, 0001

|Email: Transversal.contracting? @treasury.oov.2a

national treasury

: ‘,, Department:
LA L National Treasury
S REPUBLIC OF SOUTH AFRICA

The effective date of participation on RT15-2021 was set for 13 May 2021.
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nsversal.contracting? <Transversal Contracting2@Treasury. gov.za>
RE: RT15-2021 application for participation
To  Simon Serutla

Cc  Mahlomola Seleso; Samuel Zziwa; Mahlomola Seleso; themba.kinana@ com.co.za; Segametsi.Thai @vodacom,co.za; mik

com.co.za
0 RT15-2021 Annexure 0 Service Provider Contact Form.pdf -
r ) 160KB
Dear New RT15-2021 Participant
RT15-2021 FOR THE SUPPLY AND DELIVERY OF MOBILE COMMUNICATION SERVICES TO THE STATE FOR THE PERIOD 1 APRIL 2021 TO 31 MARCH 2026
Thank you for the receipt of your participation letter. As per Section 8.6 of the published Special Conditions of Contract (Annexure 2 of the RT15-2021 Contract Circular), your participation letter is acknowledged.

Your institution is a participant on RT15-2021 effective 13 May 2021. You may approach the Service Providers using Annexure 0 Contact Form which is attached and should be issued to ALL Service Providers and follow

the procurement guideline Annexure 4, all published on our website and can be accessed at http://www.treasury.gov.za/divisions/ocpo/osth/contracts/default.aspx
Regards

Patiswa Mgcodo
Transversal Contracting ICT & Securily Services | Office of the Chief Procurement Officer
8™ Floor, 240 Madiba Street, PRETORIA CBD, Private Bag X115, PRETORIA, 0001

[Emai: Iransverssl confracting?@treasury gov za

u national treasury

P o Department
U7/  National Treasury
Wyog¥ REPUBLIC OF SOUTH AFRICA

8.1.2.2 SCM regulation and policy and guidelines

8.1.2.2.1The following key requirements had to be met in terms of Supply Chain
Management (SCM) regulation 32: (Refer paragraph 24.26 of the SCM policy)
“1) A supply chain management policy may allow the accounting officer to
procure goods and services for the municipality or municipal entity under a
contract secured by another organ of state, but only if

Ref | Regulation Observation
(a) the contract has been secured by | NT RT15-2016 awarded the

that other organ of state by | contract to Vodacom. It is

means of a competitive bidding | common cause that a
process applicable to that organ | competitive bidding process was
of state; followed.

(b) the municipality or entity has no | Although media  coverage,
reason to believe that such | allegations, and submissions to
contract was not validly procured; | the Zondo commission occurred
before the participation
application, insufficient
information was made available
to us to confirm compliance with

this regulation.
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(c) there are demonstrable discounts | NT made various submissions
or benefits for the municipality or | and demonstrated overall
entity to do so; and discounts at a macro level.
Centlec did however not provide
a needs analysis, financial
projections, and any other
information to demonstrate their
specific discounts or benefits in
participating in the transversal

contract.

(d) that other organ of state and the | Although Centlec provides us
provider have consented to such | with a copy of the application to
procurement in writing.” participate, evidence that NT
received, considered, and
approved it was not presented.
On 14 June 2021 Mahlomola
Seleso, Acting GM: Financial
Support, stated that the NT
confirmation letter was not part
of the documents available to

us.

Given the aforementioned concerns noted we could not obtain sufficient information
that the former accounting officer (Mgogi) and former chief financial officer
(Matsimela) complied with SCM regulation 32 read with paragraph 24.26 of the
Centlec SCM policy. The non-compliance may lead to the entire expense incurred
on this transversal contract being classified as irregular expenditure.

8.1.2.2.2 The guideline to participate in transversal term and contracts, issued by NT in 2017
includes the roles and responsibilities of institutions in paragraph 5 and states as
follows: For the purpose of a transversal term contract, institutions are responsible
for the following:

I. Requirements identification and |ii. Ensure that participation in a
committing  expenditure  through | transversal term contract is adequately
demand and procurement planning, | budgeted for. Evidence to this effect was
Evidence to this effect was not | limited to an amount of R7 million for the
period May to August 2020. No details
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provided to us for assessment.

were provided for the entire period of 36
months

il Submission of accurate
procurement plans, Evidence to this
effect was not provided to us for
assessment.

iv. Determination and designing of
technical specifications and estimated
guantities, Limited information was
provided by using the supplier picklist of
services available. A clear indication of
the services for the entire period was not

evident from the records

v. Where necessary determination of
special conditions of contract, special
conditions were presented to us that
may have triggered consideration of
this matter.

vi. Other relevant requirements for the
compilation of bidding documentation,
none identified to be considered

vii. Appointment of departmental | vii. Where applicable, managing service
representatives to various bid | level ~agreements Documents were
committees, Not applicable as the | presented to us

award was already made by NT

iX. Managing the contract post-award | x. Managing supplier relationships,
and inventory management, Centlec | monitoring supplier performance and

is responsible for this activity.

report any non-compliance to the National
Treasury for corrective action, and
Ongoing process

xi. Order placement, goods or
service receipt and on-time supplier
payment Evidence of an order
placement were not submitted to us.

8.1.2.2.3 The guideline specifies in paragraph 7 that a thorough analysis of their
requirements must be undertaken and that it is imperative to secure the necessary
funds in terms of the budget process. Insufficient evidence was provided to us to

confirm the adherence to the guideline in this regard.

8.1.2.3 Application to participate in RT15-2016 Vodacom transversal contract

Centlec provided an application to participate in the transversal contract to us,
dated 18 May 2020, and signed by the individuals identifiable below.
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8.1.2.3.1

8.1.2.3.2

For and on behalf of @Af'fé—&;& 7D

s él’\ 43 g Signature

(Depanment/lnsatuaon name)
l ’

—

Signature

-

Chief Fmancial Officer Head of Supply Chain Unit
Date: 180312020 Date: 18 (052020
:;:::Se:mame IMES MATSIMELA Name &Sumame Zde Wl‘ ' idh’li@_
Fax number: CHZ L&s ::xr:':r::: @ﬁ () 2 25!
Email address: £, BentHec.(0za  Email address: 2de -Wdliams € centlec co- d
= " Signature

Accounting Officer

o _1%lowf2020
Name & Surname

AN_MGOQT
Tel number: Gy S e
Fax number: -C@ Q—Q‘JLA"‘L
Email address:

_CegP centPC (0. 74

We noted from the information presented to us that MM Matsimela resigned from

the employ of Centlec and that his last day was presented to us as 1 December
2018.

We took note that AN Mgogi's last day of employment may have been 31 March
2020 per his employment agreement but that he approached the court on a dispute
and we informed that he vacated his position on 30 June 2020.

The application indicate that the institution has an estimated budget of R7 034 168
for the procurement of items on RT15-2016 for the period 15 May 2020 to
31 August 2020. (The latter date coincides with the expiry date of the transversal
contract.)

An internal memo dated 18 May 2020 to the office of the CEO prepared by D
Malokase Manager ICT and recommended by L Mamatu GM Strategic support
motives the procurement under the transversal contract. Included in the memo is a
table of services and products that includes under bullet 9 — Internet of Things (loT).
Only option 9g — Vehicle tracking includes reference to “Participant to proceed with

procurement with Vodacom”. A revised Annexure A — Products and services — is
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attached to the documents provided. Bullet 9 — Internet of Things (loT) list the
following:

e 9a-— Smart metering
o Water management
o Electricity management
o Diesel monitoring
o Server room monitoring
o Energy load management
e 9b— Education (Participant to proceed with procurement with Vodacom)
o Principle reporting
o Teacher reporting
o School management reporting
¢ 9c — Health (Participant to proceed with procurement with Vodacom)
o Hear Screen
o Alta Health
o Stock visibility
o E-Labs
e 9d — Asset management (Participant to proceed with procurement with
Vodacom)
e 9e — Agriculture Solution (Participant to proceed with procurement with
Vodacom)
o Connect farmer
e Of - PTT (Participant to proceed with procurement with Vodacom)
o Push to instant messages
o Pushto locate
o Pushto alert
o Push to patrol
o Push to workflow
o PushtoVAC
o Pushto PAC
e 9g - Vehicle tracking (Participant to proceed with procurement with
Vodacom)
o LiveTrack basic
o LiveTrack business

o LiveTrack employer
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8.1.2.3.3 Mezzanineware represented by Ruchelle Hunt communicated with James Blair on
7 June 2020 on the commencement of the project. This date precedes the signing
date of the Vodacom agreements (14/07/2020)

Movable Assets

Ruchelle Hunt to James Blair Mon, 07/06/2020 D1:04 PM

Good day James
By way of intreduction I'm Ruchelle Hunt from Mezzanine.
I will be working on the movable assets.

I just want to know when can we meet to discuss the deadline of this project as well as when we can get access to your site to conduct the work and with all the procedures and protocols we
need to adhers to.

Can you please also provide us with the newest General ledger.
Kind Regards

Ruchelle Hunt

8.1.2.3.4 The cost payable for the services of Mezzanineware is unknown as at 13 July 2021.

8.1.2.3.5 A comparative costing provided to us by James Blair in respect of the services

rendered by Makomoto amounts to an all-inclusive fee of R3 676 500.00 for 3
years.

8.1.2.3.6 On 14 September 2020 9:36PM Ndlovu, Nhlanhla

(Nhlanhla.ndlovu@vcontractror.co.za communicates to Samual Zzwiwa and James

Blair and others, to find the sign-off documentation for the deliverables that have
been completed for the year 1 phase of the movables project.

From: Ndlovu, Nhlanhla (Project Office), Vodacom South Africa (External) <Nhlanhla.Ndlovu@vcontractor.co.za»

Sent: Monday, 14 September 2020 9:36 PM

To: samuel.zzwi centlec.co.za; james.blair lec.co.za

Cc: cfo lec.co.za; I koboto@centl a; Thai, Segametsi, Vodacom South Africa <Segametsi. Thai@vodacom.co.za>; Phiri, Mike, Vodacom South Africa <Mike.Phiri@vodacom.co.za>; Ngcobo, Ayanda
(Project Office), Vodacom South Africa (External) <Ayanda.Ngcobo@veontractor.co.za»

Subject: CENTLEC Projects - Movables and Reporting Sign-Off

Importance: High

Good Day Samuel
I hope you are well.

Please find attached the sign-off documentation for the deliverables that have been completed for the Year 1 Phase of the Movables Project.
As per my discussion with the CFO this morning, he advised that | send through the information on the work that has been done and is billable.

Project Overview

SAMS Movables : 50200708-109371

This is a phased approach from Year 1 to Year 3. The Year 1 work has been completed . The Project Governance documentation was provided by Segametsi last week to the CFO and CEQ

Solution ID Product Detail Completion Date MS5P1 MDRC Billing Cycle { Months)
520071687574 1 x SAMS Advisory Year 1 24/08/2020 R 734 680,33 3
520071687616 5 x SAMS Mobile Application 24/08/2020 R2550,00 38
520071687647 1x SAMS Web Application (15 Users) AT E000:E0 &

The above work has been completed and is pending sign-off on the attached documentation.
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SAMS Reporting : 50200626-096316

The Advisory component of the project has been completed and will be billed as soon as the PCC is signed by the client. However the Web Application setup and testing has been completed
There is a dependency on a meeting to alignment the current IT system with the product that is being rolled out.

Solution ID Product Detail MSPI MDRC Billing Cycle
{Months)
520060964129 1 x SAMS Advisory : System configuration R566 175,19 36

and Reporting

520060964155 1 x SAMS Web Application (Max - 15 Users) R15 000,00 36

Please do not hesitate to contact me should there be anything that requires clarification on the above.

Regards,

Nhlanhla Ndlovu
Project Manager
Enterprise Technology Group

Landline: +27 87 283 4166
Mobile: +27 82 302 0218

8.1.2.4 Centlec//Vodacom contractual arrangements

The contract circular on mobile communication services would apply and inform

users of different phases and related documents available. The phases include:

Post award, implementation, and post implementation. Paragraph 8 of the contract

circular addresses service level agreements and place the onus on entering into

this agreement with the participating institutions.

Centlec provided us with a set of documents that appears to be terms of service

and recognises the terms and conditions in the Master Transversal Services

Agreement. For ease of reference, we list them below:

o Vodacom Security Service Schedule

° Service schedule number 8, 36 months, Vodacom Smart Asset Management
Services (Contract fee R23 979 653)

o Participation agreement

o

o

O

Annexe A Services and Commercial Terms
= Enterprise Voice Bundle (EVB)
Annexe B Enterprise bundle service schedule to this participation
agreement
Airtime service level agreement
Spend manager service schedule
Participation letter (Not included in the pack)

¢ Mimecast mail optimisation service schedule

e Vodacom IPconnect and lanconnect access service schedule
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e Vodacom dedicated service schedule
e Vodacom hosting service schedule

e Vodacom corporate APN plus access service schedule
A contract value schedule reflects the following:
Total Contract Value = Monthly Recurring x36 + Once-Off
= R251 250.20 x36 + R127 866.20

= R9 045 007.2 + R127 866.20
= R9 172 873.40 (Incl.VAT)

The total contract fee schedule amounting to R66 651 792 contracted to is set out in

annexure X to this report.

The signatories to these agreements are as follows:

2020-07-14

SIGMED at an
As Witnesses Faor ard on behalf of
Approved by
—Cm R iy Liegal VODACOM (PTY)LTD

q Fanele Eadile

— ey
[ ..'.'p.n.,l z‘:._u Lids

Whao warrants that haishe is duly authorised

.
I R Madidana

— L Narne:  shald Thilakan

Designstion: chief of sales ( Interim )

SIGMNED &t on

As Witnesses For and on baha of the

T, o CENTLEC (PTY) LTD
4
e ra=can = i
=2 g ,:;{% o
Viho warrants that beishe is 'ﬂLIh' authonsad

—_— Mama: j-? i ﬂ’fﬁﬁﬁl
Dasigriation {:;":,fll"f.-'l": Ex,f{_yf-’[/r" {}?’rfﬁ(’,
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8.1.2.5 Financial transactions

(a) None of the documents requested was submitted to us by 2 July 2021 and we
cannot express a view on the total expense incurred on the transversal contract to

date nor the financial obligation emanating from it.

(b) We have taken note of the reservations recorded in writing by James Blair Asset
Manager employed by Centlec. Blair stated:

Sent: Thursday, December 17, 2020 5:30 AM
To: Samuel Zziwa <Samuel.Zziwa@centlec.co.za>
Subject: RE: Outstanding Vodacom Invoices (Movable Assets)

Morning 5am,

I acknowledge the email from the CFO below, however | am still not prepared to
sign any payment to Vodacom as the supporting information | have received doesn't
provide me with the required comfort as to the appointment process of Vodacom,
by signing, it will be irregular and | will be compromising myself.

| trust you find same in order and await your response

Kind regards

James Blair| Asset Manager | Finance | Centlec (SOC) Ltd
30 Rhodes Avenue, Oranjesig, Bloemfontein, 9301 Tel: 051 412 2621 |
Fax: 051 412 2422 | E-mail: james.blair@centlec.co.za | Web: www.centlec.co.za

From: cfo

Sent: Tuesday, December 15, 2020 7:12 PM

To: Samuel Zziwa; Mahlomola Seleso

Cc: Masabata Motsoane; Malefane Sekoboto

Subject: Qutstanding Vodacom Invoices (Movable Assets)

Colleagues,

I understand that the requisition for Vodacom Invoices for movable assets verification has not been prepared for payment.
As far as | am aware, all concerns that were raised regarding the service rendered have been cleared and there are no more dispute regarding the service received.

Vodacom has accordingly raised inveices and expect payment to be processed. | therefore request that the requisition be prepared to enable the creditor payment process to unfold, Should there be any concerns
regarding internal processes, | am confident that same can be addressed and resolved internally without prejudice to the supplier.

Should you have any further concerns, please communicate
Sincerely

Matsimela MM

8.1.2.6 Other matters

During our interview (14/06/2021 @ 14:00) with the current acting CFO (Mr. S
Zziwa), he indicated that an unpaid invoice was on his table that he refuses to

process it for payment. The extent of his concern was not clearly articulated save to
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8.1.3

9.2

say that he felt he cannot be forced to execute an instruction that he does not agree
with. He stated that his refusal to make the payment was not well received by his
superiors.

Liability determination

The liability for irregular expenditure vests with the signatories of documents that
caused the occurrence of irregular expenditure. In respect of the RT15-2016
Vodacom Transversal contract the only person that could bind the entity legally
vests with the former accounting officer (Mr. AN Mgogi) who signed the various
agreements. The nature and extent of the costs are clearly documented in the
various agreements and the summary as reflected in Annexure X forms part of the
agreement entered into and duly signed.

REMEDIAL ACTION

Although the RT15-2016 Transversal contract was awarded to Vodacom by NT and
has been used for the duration of the contract by participating institutions, it
continues to be a contract under investigation by the Competition Commission as at
2 July 2021. The contract is a focus point of adverse media coverage and included
in the records of the Zondo commission. The Zondo commission report must still be
released and may impact the assessment of the transversal contract and or the
alleged implication of political office bearers. The outcome of the aforementioned
reports may impact any subsequent assessment of the validity of the contracts
entered into under a contract by an organ of state.

It is advisable that the outcome of those investigative entities be considered, before
finalising any remedial action. We furthermore retain the right to amend our final
report and make adjustments where the outcome of those investigations impact
significantly on the interpretation of the facts and observations contained in this

report.

Notwithstanding the aforementioned limitations we recommend that the validity of
the agreements entered into be considered. Given our observation that the non-
compliance with SCM regulation 32 and fraud risk of signing the Vodacom
agreements, post-employment termination date may cause the entire award to be
regarded as irregular causing the entire expenditure incurred and to be incurred for
the remainder of the contract period to be classified as irregular expenditure.
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9.3 A legal opinion on the obligations to perform a self-review on the contracts entered
into on the back of an alleged irregular participation process should be considered.
We refer you to the SITA v Gijima* read with Buffalo City v Asla® case and the
obligation to perform a self-review when an institution becomes aware of irregular

expenditure and or an alleged unlawful contract entered into.

9.4 The contractual obligation of this tender is ongoing and may continue until
termination date if a self-review process is not embarked upon. In view of the
findings contained in this report and the aforementioned pending legal opinion, we
are of the opinion that the Vodacom contract should be considered as irregular
expenditure and:

o Included in the irregular expenditure register;
o Reported to the Board of Directors;
o Reported to the parent municipality; and

o Motivated to be written off as irrecoverable expenditure.

10. CONSEQUENCE MANAGEMENT
The occurrence of irregular expenditure and associated allegations of financial
misconduct requires appropriate action to be taken in terms of sections 32, 95, 172,
and 173 of the MFMA.

A legal opinion should be obtained if the non-compliance adequately supports the
principles of financial misconduct.

We furthermore advise that in respect of the former employees consideration be
given to section 77(3) of the Basic Conditions of Employment Act read with J Stoop
and J Buckle v Rand Water (JS737/08) in evaluating a Civil claim for possible
damages caused in entering into a binding agreement with Vodacom.

11. RECOMMENDATIONS
The following recommendations are based on the all the factual findings identified,

applying legislations and regulations and considering Section 95, 172, and 173 of
the MFMA:

* State Information Technology Agency SOC Limited v Gijima Holdings (Pty) Limited [2017] ZACC 40;
2018 (2) SA 23 (CC); 2018 (2) BCLR 240 (CC) (Gijima).

> Asla Construction (Pty) Limited v Buffalo City Metropolitan Municipality [2017] ZASCA 23; 2017 (6)
SA 360 (SCA) (Supreme Court of Appeal judgment).
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11.1 The Board of Directors consider the content of this report and consider the
significant impact thereof.

11.2 That adequacy of checks and balances should be in place in terms of SCM
regulation 32 and should be evaluated against the risks identified. The risk registers
should be updated, appropriate mitigation strategies implemented to avoid non-
compliance with the legislative framework, and guidance in respect of transversal
contracts.

11.3 Consideration should be given to matters requiring attention:

11.3.1 Immediate action required (paragraph 4 of this report)

11.3.2 Remedial actions to be considered (paragraph 9 of this report)
11.3.3 Consequence management processes (paragraph 10 of this report)

11.3.4 Additional recommendations (paragraph 11 of this report)

Prepared by WMS Calitz

Senior Manager

DISTRIBUTED FOR RELEASE
GL TSHANGANA
MANAGING DIRECTOR

TSHANGANA & ASSOCIATES INC
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Annexure X
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