FINAL REPORT TO CENTLEC SOC LTD ON IRREGULAR EXPENDITURE INCURRED IN
RESPECT OF ICT SERVICE PROVIDERS 2014

CENTLEC (SOC) LTD

"
L

GENTLE[®

DEFINITION AS PER SECTION 1 OF THE MUNICIPAL FINANCE MANAGEMENT ACT
“irregular expenditure”,
in relation to a municipality or municipal entity, means—

(@ expenditure incurred by a municipality or municipal entity in contravention of, or that
is not in accordance with, a requirement of this Act, and which has not been
condoned in terms of section 170;

(b) expenditure incurred by a municipality or municipal entity in contravention of, or that

is not in accordance with, a requirement of the Municipal Systems Act, and which
has not been condoned in terms of that Act;

(c) expenditure incurred by a municipality in contravention of, or that is not in
accordance

with, a requirement of the Public Office-Bearers Act, 1998 (Act No. 20 of 1998); or

(d) expenditure incurred by a municipality or municipal entity in contravention of, or that
is not in accordance with, a requirement of the supply chain management policy of

the municipality or entity or any of the municipality’s by-laws giving effect to such
policy, and which has not been condoned in terms of such policy or by-law,
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but excludes expenditure by a municipality which falls within the definition of
“unauthorised expenditure”

TABLE OF ABBREVIATIONS AND DEFINITIONS

Abbreviation/word

Meaning

CEO Chief Executive Officer

Centlec Centlec (SOC) Ltd - a state-owned
company and Municipal Entity managed by
Mangaung Metro Municipalty as a
municipal entity

CFO Chief Financial Officer

AGSA Auditor-General South Africa

AFS Annual Financial Statements

MMM Mangaug Metro Municipality

Municipal Entity

The MSA defines a municipal entity as:

(a) a private company referred to in section
86B(1)(a)

(b) a service utility

(c) a multi-jurisdictional service utility

SCM Supply Chain Management

MPAC Municipal Public Accounts Committee in
terms of section 79 of the MFMA

Ramothello Raynard & Tsotetsi | A private company with registration number

Incorporated 2010/016897/21

RTT Ramothello Raynard & Tsotetsi
Incorporated

Calluna Trading 501 CC A personal liabilty company  with

registration number 2003/100080/23

APPLICABLE LEGISLATION CONSIDERED

Short name/reference Legislative reference

Constitution Constitution of South Africa, 1996

MSA Municipal Systems Act, 2000 (Act no 32 of
2000)

MFMA Municipal Finance Management Act, 2003
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(Act no 56 of 2003)

PPPFA Preferential Procurement Policy Framework
Act, 2000 (Act no 5 of 2000)

BBBEEA Broad Based Black Economic
Empowerment Act, 2003 (Act no 53 of
2003)

DORA Division of Revenue Act

Companies Act Companies Act, 2008 (Act no 71 of 2008)
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LIST OF PERSONS IDENTIFIED

Name of person

Position or relation to
Centlec

Period of employment at
Centlec

AN Mgoqi CEO 01/04/2015 — 30/06/2020
M Sekoboto Acting CEO
TJ Ramulondi CFO

Daniel Malokase

Responsible for technical
information on bid

Letshego Tau

SCM related questions on bid

KM Moroka

Interim Chief Executive
Officer

Khaya Radebe

Contact person Office of the
CEO

Ramsi William Ramothello

Ramothello Raynard &
TsotetsiInc (RTT)

Angelo Raynard

Ramothello Raynard &
Tsotetsilnc (RTT)

Peter Tsotetsi

Ramothello Raynard &
TsotetsiInc (RTT)

Tsholo Saila

Managing Director Calluna
Trading

BID ADJUDICATION COMMITTEE

Name of person

Description

TJ Ramulondi CFO (Chairperson BAC 6/02/2015)
A Pobe Member of BAC 6/02/2015
AN Mgoqji Member of BAC 6/02/2015

BID EVALUATION COMMITTEE

Name of person

Description

M Matsimela Chairperson BEC 28/01/2015
M Mpholo Member of BEC 28/01/2015
K Radebe Member of BEC 28/01/2015
P Mohapi Member of BEC 28/01/2015
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Ireqular
oxpenditure
discovered by
Accounting
Officer & the
Auditor-General

Was Expenditure Condoned by
the Municipal Council in terms
of section 32(2) of MFMA?

Condoned

Accounting Officer to
report in terms of
section 32(4) of the
MFMA

If not written off by Council
racover expenditure from
person liable and
Accounting Officer to take
Disciplinary Steps

Amendiremove the irreqular expanditure on

the register

Flow chart of Treatment of Irregular expenditure. *

! National Treasury MFMA Circular 68 Annexure C

Municipal Council to
rofer expenditure to
Council Committee
for investigation in
terms of section
32(2)(b) of MFMA
read with regulation
T4 of the MBRR

Recover dabt

If Council Committee
recommends as
irracoverable,

Council certifies as
Irrecoverable and
write-off expenditure
in terms of section
32(2)(b) of MFMA

Is official found liable after
investigation?

Consider Financial
Misconduct charges
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1. INTRODUCTION

Centlec (SOC) Ltd (“Centlec”) identified the need to have the accumulated irregular
expenditure as disclosed in the annual financial statements investigated in an
attempt to address consequence management and or formulate a decision to write
off the irregular expenditure is found to be irrecoverable. Tshangana and
Associates Inc was appointed on 31 March 2021to determine and/or investigation to

support the Centlec Board and MMM MPAC committee in making the appropriate
decision.

A determination is an informal investigation to assess if there is sufficient substance
to investigate each individual instance of reported irregular expenditure and may
inform a decision to request condonement for non-compliance with the applicable
legislative framework from the National Treasury in terms of section 170 of the
Municipal Finance Management Act, 2003 (Act no 56 of 2003) (MFMA).

In contrast to a determination a formal investigation is an in-depth assessment of
the facts, root causes, and nature of non-compliance with the intention to determine
who could be held liable for the irregular expenditure. During a formal investigation
consideration is given to two main elements, namely:

e Deliberately causing the non-compliance that led to irregular expenditure
recognition

¢ Negligence by an official causing the non-compliance that led to irregular
expenditure recognition

2. BACKGROUND

Centlec was established as a Municipal Entity wholly owned by Mangaung Metro
Municipality (MMM) in terms of the Municipal Systems Act, 2000 (Act no 32 of
2000) and the Companies Act, 2008 (Act no 71 of 2008). Although internal reporting
to the Board of Directors and its committees exists, Centlec also reports in terms of

the oversight function executed by MPAC and the Municipal Council of MMM.

Centlec incurred irregular expenditure, including overspending on the approved

budget classified as irregular expenditure in terms of MFMA Circular 68.
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This report and the underlying determinative investigation are intended to address
the requirements set out in section 102 of the MFMA, read with section 32 of the

MFMA insofar as the dutes of MMM are concerned.

Following certain actions the two ICT service providers listed below were appointed
by Centlec during 2014. Subsequently, external audit findings resulted in the
classification of associated expenditure in respect of the two ICT service providers
as irregular expenditure as qualified and quantified below. The two ICT service
providers in question are:

o RTT

e Calluna Trading 501 CC

RTT R23 044 029.13

2.1 Centlec disclosed in the irregular expenditure register for 2017/2018 an amount of
R9 103 681, which amount was disclosed in the published annual financial

statements for the same year.

The summary of irregular expenditure provided reflects the amount in the 2016/17
financial year as listed below.
Irregular

expenditure
Budgetrelated in the

Financial irregular Irregularidentified by Irregularidentified by Total irregular  audited
year expenditure SCM Internal Control ~ AGSA expenditure

[ 2016-17 - - 9,103,681.30 | 9,103,681.30 Nil |

Based on the consideration of the information presented to us, it appears if the
summary may reflect the incorrect financial year.

2.2 A disclosure in note 49 (page 237 of the published annual report and financial
statements) of the 2017/2018 financial year states: “Relating to prior year’
R9 103 681 No further disclosure narrative is included in the published annual

financial statements. It also appears if the amount is excluded from the emphasis
paragraph in the audit report.

2.3 Included in the 2017-18 irregular expenditure register is an amount of R10 076
347.83 for RRT and disclosed as non-compliance with section 116(3) of the MFMA

read with MFMA circular 62. The detailed schedules were not initially provided to
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2.4

2.5

enable an assessment of possible duplication. This amount is included in the
disclosed irregular expenditure of R98 009 614.49

Irregular expenditure on the 2018-19 irregular expenditure register includes eight
(8) entries of R483 000.00 in respect of RRT, and it is included in the irregular
expenditure VAT exclusive.

Calluna Trading 501 CC R3 139 919.00

In the 2018/19 financial year, the expenditure incurred on the service provider was
classified as irregular expenditure. Two entries were noted in the irregular
expenditure:

o R2 210 978.21 ICT Panel Active directory
o R 928 940.79 ICT Panel Hardware Support Services

EXECUTIVE SUMMARY

This report on irregular expenditure does not constitute a forensic investigation
report and only focuses on the irregular expenditure incurred in respect of the
service providers that rendered service in terms of the ICT Services 2014 Panel
appointment as disclosed by Centlec in the annual financial statements. The
findings contained herein are based on the information as provided by Centlec and
inspected by the service provider. If information was not disclosed to us, we are not
responsible for any failure to consider relevant information not disclosed to us.

We advise that the Board should take note that various fraud risks were identified
during the course of this determination of facts and recording of information. Our
recommendation includes that full forensic investigation should be conducted as to
the initiation, publication, and award of the tender and subsequent quotations
obtained as a basis for the service level agreement and payment of invoices

submitted. A value for money consideration based on our observation of the
equipment provided requires a more thorough investigation.

We inform the Centlec Board of Directors that the entire award of the ICT Services
2014 bid was classified as irregular expenditure. Substantial findings by the external

auditor are not limited to the extension of contracts in terms of section 116(3) of the
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3.1

3.2

MFMA not properly done but focus on the material deviations from procurement
principles as defined in the Supply Chain Management (SCM) regulations and SCM

policies. The most significant findings reported inter alia included but are not limited
to:

o A short notice publication of the tender in December 2014

o Minutes not signed by all members

o Absence of documents that should be available and retained by Centlec

. Inconsistencies with functionality evaluations on the tender (paragraph 13 of
the BEC minutes states scoring technical evaluation (Functionality) N/A

o Paragraph 14 on financial evaluation states: “After evaluation on the
functionality the committee resolved that the bidders are capable of doing the
work.” Evidence of functionality scoring was not provided to us

o Weaknesses in the quotation processes after the award of the panel tender

o The signing of a Service level agreement that resulted in payments exceeding
the initial approved contract

o The supply of a call centre consisting of six (6) points, a PABX switch manned
by Centlec staff at a cost of R23 million over a period of three (3) years

An investigation into this irregular expenditure revealed the following:

Ramothello, Raynard & Tsotetsi

The total irregular expenditure on the RTT disclosed in the published AFS amounts

to:

Financial year Note reference Amount R Detailed finding
paragraph
reference

2016-17 9103 681.30 8.1.1

2017-18 10 076 347.83 8.1.2

2018-19 3864 000.00 8.1.3

Total 23 044 029.13

Due to the non-submission of documents, the actual payments made to RTT could
not be quantified and confirmed as to amount to the stated R23 044 029.13 as
referred to above.
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3.3

The 2017/18 published AFS disclosed in the performance information that “The
entity did not incur any irregular expenditure for the year under review.” This
statement is inconsistent with the disclosure note (note 49 page 237 of the
published annual report) in the audited and published financial statements.

In paragraph 6.3.1 on the Auditor-Generals’ prior year findings, management
reflects on the external audit findings and recognise irregular expenditure requiring
attention to improve audit outcomes. In paragraph 6.3.2.3, management states that
they made a tremendous effort to improve on the internal controls as to contain and
manage the occurrence of irregular expenditure.

In note 49 (page 237 of the published annual report and financial statements),
management disclosed prior period irregular expenditure of R9 103 681 and
R98 009 614 for the 2017-18 financial year.

The AGSA draws emphasis in paragraph 8 (page 253 of the published annual
report) to irregular expenditure disclosed in the 2017-18 financial year amounting to
R98 009 614. In paragraph 34 (page 257 of the published annual report), the
external auditor states: “Reasonable steps were not taken to prevent irregular
expenditure of R98 009 614 as disclosed in note 50° to the annual financial
statements, as required by section 95(d) of the MFMA. The majority of the irregular
expenditure was caused by overspending of the approved budget and non-
compliance with SCM regulations.

Calluna Trading 501 CC

In the 2018/19 financial year, the expenditure incurred on the service provider was
classified as irregular expenditure. Two entries were noted in the irregular
expenditure:

. R2 210 978.21 ICT Panel Active directory
o R 928 940.79 ICT Panel Hardware Support Services

In view of the entire tender process in respect of Ramothello being classified as
irregular expenditure, it appears to be inappropriate not to classify the entire
expenditure in terms of Calluna Trading 501 CC as irregular expenditure. The
irregular expenditure is therefore understated by the total payments made to
Calluna.

% This reference is incorrect and should read note 49.
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4.1

4.2

4.3

4.4

IMMEDIATE ACTION TO BE CONSIDERED

This reports includes specific recommendations on who should be held liable for
irregular expenditure incurred and disclosed. The CEO and Board should consider
the individual recommendations contained in paragraph 8 as read with the overall
recommendation in paragraph 11 below.

The Board and MMM Council should consider the requirements of Section 32 as
read with Sections 172 and 173 of the MFMA and conclude that an independent
investigation took place to recommend who could be held responsible and or liable
for incurred irregular expenditure.

The risk registers should be updated with the risk of occurrence of irregular
expenditure as the current processes and procedures are not successfully
preventing the occurrence of irregular expenditure. The root causes for each class
of irregular expenditure should be analysed, and mitigating internal control
procedures designed and implemented to further reduce the occurrence of irregular
expenditure.

A full forensic investigation into the allegations of financial misconduct should be
approved without any delay.
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5. DETAILED REPORT

This report only deals with the irregular expenditure incurred in terms of the ICT
Service provider 2014 award.

The remainder of this report contains the detailed observations and findings
obtained during the course of the detailed examination of irregular expenditure
incurred. The recommendations are for consideration by the Accounting Officer and
Chief Financial Officer (CFO), and the adoption thereof is at their sole discretion.
Any report to the Board of Directors, MPAC, and or MMM Council resides in the
ambit of their (Accounting Officer and CFO) reporting obligations towards the Board
and its committees, whereas this report could be made available to the Board and

MMM council and its committees for consideration as supporting evidence to the
proposed item for consideration.

6. LEGISLATIVE FRAMEWORK

In terms of this specific assignment, we restrict ourselves to the key issues
underpinning irregular expenditure as referred to above and have considered the
legislative framework according to the findings identified, and where findings are
specific to nature, additional legislation and/or a policy reference was added.

e The Constitution of the Republic of South Africa, 1996

e Municipal Systems Act, 2000 (Act no 32 of 2000)

e Municipal Finance Management Act, 2003 (Act No. 56 of 2003) (MFMA)

e The Public Protector Act 23 of 1994

e Supply Chain Management Regulations — Gazette 27636, 30 May 2005

e Municipal Regulations on Financial Misconduct Procedures and Criminal
Proceedings

e  Supply Chain Management (SCM) Policy, 2015

e  Municipal Public Accounts Committee (MPAC), March 2012, Practical Guide

e MFMA Circular No. 68 May 2013

e MFMA Circular No. 76 October 2015

13|Page



FINAL REPORT TO CENTLEC SOC LTD ON IRREGULAR EXPENDITURE INCURRED IN
RESPECT OF ICT SERVICE PROVIDERS 2014

o The Constitution of the Republic of South Africa, 1996

Public Protector
Section 182(1) of The Constitution of the Republic of South Africa, 1996 states that:
“(2) The Public Protector has the power, as regulated by national legislation—

(a) to investigate any conduct in state affairs, or in the public administration in
any sphere of government, that is alleged or suspected to be improper or
to result in any impropriety or prejudice;

(b) to report on that conduct; and

(c) totake appropriate remedial action”

Section 182(2) states that “the Public Protector has the additional powers
prescribed by national legislation.”

o Municipal Finance Management Act, 2003 (Act No. 56 of 2003) (MFMA)
Irregular expenditure

Section 32(1)(c) of the MFMA states that: “Without limiting liability in terms of the
common law or other legislation—any political office-bearer or official of a
municipality who deliberately or negligently committed, made or authorised an
irregular expenditure, is liable for that expenditure.”

Section 32(2)(b) of the MFMA states that: “A municipality must recover
unauthorised, irregular or fruitless and wasteful expenditure from the person liable
for that expenditure unless the expenditure, in the case of irregular or fruitless and
wasteful expenditure, is, after investigation by a council committee, certified by the
council as irrecoverable and written off by the council.”

In terms of Section 32(3) of the MFMA, if the Accounting Officer becomes aware
that the council, the mayor, or the executive committee of the municipality, as the
case may be, has taken a decision which, if implemented, is likely to result in
unauthorised, irregular or fruitless and wasteful expenditure, the Accounting Officer
is not liable for any ensuing unauthorised, irregular or fruitless and wasteful
expenditure provided that the Accounting Officer has informed the council, the
mayor or the executive committee, in writing, that the expenditure is likely to be
unauthorised, irregular or fruitless and wasteful expenditure.
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In terms of Section 32(4)(a)(b)(c)(i)(ii) of the MFMA, the Accounting Officer must
promptly inform the mayor, the MEC for local government in the province, and the
Auditor-General, in writing, of- any unauthorised, irregular or fruitless and wasteful
expenditure incurred by the municipality; whether any person is responsible or
under investigation for such unauthorised, irregular or fruitess and wasteful
expenditure; and the steps that have been taken- to recover or rectify such

expenditure; and to prevent a recurrence of such expenditure.

In terms of Section 32(5) of the MFMA, the writing off in terms of subsection (2) of
any unauthorised, irregular or fruitless and wasteful expenditure as irrecoverable, is
no excuse in criminal or disciplinary proceedings against a person charged with the

commission of an offence or a breach of this Act relating to such unauthorised,
irregular or fruitless and wasteful expenditure.

In terms of Section 32(6)(a) and (7) of the MFMA, the municipal manager or the
Municipal Council must report any irregular expenditure that constitutes a criminal

offence to the South African Police Service.

Financial management general financial management functions

Section 95(1)(d) of the MFMA states: “The Accounting Officer of a municipal entity
is responsible for managing the financial administration of the entity, and must for
this purpose take all reasonable steps to ensure that irregular and fruitless and
wasteful expenditure and other losses are prevented.”

Irregular or fruitless and wasteful expenditure

Section 102 of the MFMA states, “On discovery of any irreqular expenditure or any
fruitless and wasteful expenditure, the board of directors of a municipal entity must
promptly report, in writing, to the mayor and municipal manager of the entity’s
parent municipality and the Auditor-General

(@) particulars of the expenditure, and
(b) any steps that have been taken
()  torecover the expenditure; and

(i)  to prevent a recurrence of the expenditure.

(2) The board of directors of a municipal entity must promptly report to the South
African Police Service any
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(a) irregular expenditure that may constitute a criminal offence; and

(b) other losses suffered by the municipal entity which resulted from
suspected criminal conduct.

Duties of other officials

Section 105(1)(c) of the MFMA states: “(7) Each official of a municipal entity
exercising financial management responsibilites must take all reasonable steps
within that official’s area of responsibility to ensure- (c) that any irregular, fruitless
and wasteful expenditure, and any other losses are prevented.”

Forbidden activities

Section 164(1)(c)(i)(ii)(iii) of the MFMA states that: “No municipality or municipal

entity may make loans to councillors or officials of the municipality; directors or
officials of the entity; or members of the public.”

Financial misconduct by officials of municipal entities

(1) The accounting officer of a municipal entity commits an act of financial

misconduct if that accounting officer deliberately or negligently—

(&) contravenes a provision of this Act;

(b) fails to comply with a duty imposed by a provision of this Act on the
accounting officer of a municipal entity;

(c) makes or permits, or instructs another official of the municipal entity to
make, an irregular or fruitless and wasteful expenditure; or

(d) provides incorrect or misleading information in any document which in
terms of this Act must be—
(i) submitted to the entity’s board of directors or parent municipality or

to the Auditor-General; or

(i) made public.

(2) A senior manager or other official of a municipal entity exercising financial
management responsibilities and to whom a power or duty was delegated in
terms of section 106, commits an act of financial misconduct if that senior
manager or official deliberately or negligently—

(a) fails to carry out the delegated duty;
(b) contravenes or fails to comply with a condition of the delegated power
or duty;

(c) makes an irregular or fruitless and wasteful expenditure; or
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(d) provides incorrect or misleading information to the accounting officer for
the purposes of a document referred to in subsection (1) (d).

(3) A municipal entity must—

(a) investigate allegations of financial misconduct against the accounting
officer, a senior manager or other official of the entity unless those
allegations are frivolous, vexatious, speculative or obviously unfounded;
and

(b) if the investigation warrants such a step, institute disciplinary
proceedings against the accounting officer, senior manager or official in
terms of Schedule 3 of the Municipal Systems Act.

Offences

Section 173 of the MFMA places conditions on the criminal offence of the
accounting officer of a municipal entity in that it should be measured against
deliberately or in a grossly negligent way fails to take all reasonable steps to
prevent irregular, fruitless and wasteful expenditure.

(3) A senior manager or other official of a municipality or municipal entity
exercising financial management responsibilities and to whom a power or duty
was delegated in terms of section 79 or 106, is guilty of an offence if that
senior manager or official deliberately or in a grossly negligent way
contravenes or fails to comply with a condition of the delegation.

Negligence is the failure to observe the proper degree of diligence of the failure to
take proper care.

Deliberate could mean “Wilful” or “Purposeful” and when to describe a crime,
deliberate denotes that the perpetrator has weighed the motives for the conduct
against its consequences and the criminal character of the conduct before deciding
to act in such a manner. It may require MPAC and or Council to consider Dolus
(directus (where the individual actually aimed to achieve a particular result), Dolus
indirectus (where the individual desires to achieve a particular result but is aware
that, in doing so, a secondary result will inevitably follow. There is a primary
intention but there is a possibility that, in achieving this, a different indirect result

may follow), Dolus eventualis (where the individual foresees the consequences of
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his or her actions but nevertheless proceeds, with the result that the foreseen
consequences arise.

o Supply Chain Management Regulations (SCM Reg) - Gazette 27636,

30 May 2005

Range of procurement processes

SCM Reg 12 states the following:

“(1) A supply chain management policy must, subject to regulation 11(2), provide
for the procurement of goods and services by way of - (a) petty cash
purchases, up to a transaction value of R2000 (VAT included); (b) written or
verbal quotations for procurements of a transaction value over R2 000 up to
R10 000 (VAT included); (c) formal written price quotations for procurements
of a transaction value over R10 000 up to R200 000 (VAT included); and a
competitive bidding process for- (i) procurements above a transaction value

of R200 000 (VAT included); and (ii) the procurement of long term contracts.”

SCM Reg 12(3) states the following:

“A supply chain management policy must state- (a) that goods or services may not
deliberately be split into parts or items of a lesser value merely to avoid complying
with the requirements of the policy; and that when determining transaction values, a
requirement for goods or services consisting of different parts or items must (b) as

far as possible be treated and dealt with as a single transaction.”

Petty cash purchases

SCM Reg 15 states the following:

“A supply chain management policy must stipulate the conditions for the

procurement of goods by means of petty cash purchases referred to in regulation

12 (I)(a), which must include conditions —

(&) determining the terms on which a manager may delegate responsibility for petty
cash to an official reporting to the manager;

(b) limiting the number of petty cash purchases or the maximum amounts per
month for each manager;

(c) excluding any types of expenditure from petty cash purchases, where this is
considered necessary; and

(d) requiring monthly reconciliation reports from each manager to the chief
financial officer, including -
(i) the total amount of petty cash purchases for that month; and
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(i) receipts and appropriate documents for each purchase.”

Procurement of goods and services under contracts secured by other organs

of state
SCM Reg 32 states the following:

(1)

A supply chain management policy may allow the accounting officer to procure
goods or services for the municipality or municipal entity under a contract
secured by another organ of state, but only if — (a) the contract has been
secured by that other organ of state by means of a competitive bidding process
applicable to that organ of state; (b) the municipality or entity has no reason to
believe that such contract was not validly procured; (c) there are
demonstrable discounts or benefits for the municipality or entity to do so; and
(d) that other organ of state and the provider have consented to such
procurement in writing.”

Deviation from, and ratification of minor breaches of, procurement processes
SCM Reg 36(1) states the following:
A supply chain management policy may allowthe accounting officer-

(@)

(b)

to dispense with the official procurement processes established by the policy

and to procure any required goods or services through any convenient process,

which may include direct negotiations, but only —

() inan emergency;

(i) if such goods or services are produced or available from a single provider
only;

(i) for the acquisition of special works of art or historical objects where
specifications are difficult to compile;

(i) acquisition of animals for zoos; or

(ii) in any other exceptional case where it is impractical or impossible to follow
the official procurement processes; and

to ratify any minor breaches of the procurement processes by an official or

committee acting in terms of delegated powers or duties which are purely of a

technical nature.”

SCM Reg 36(2) states the following:
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“The accounting officer must record the reasons for any deviations in terms of sub
regulation (1)(a) and (b) and report them to the next meeting of the council, or board
of directors in the case of a municipal entity, and include as a note to the annual
financial statements.”

o Municipal Regulations on Financial Misconduct Procedures and Criminal

Proceedings
Reporting of allegations of financial misconduct

Paragraph 3(1) states the following:

“(1) Any person must report an allegation of financial misconduct against-(a) the
accounting officer, a senior manager or the chief financial officer of a
municipality, to the municipal council of the municipality, the provincial
treasury and the national treasury; (b) an official of a municipality other than
its accounting officer, to that accounting officer; (c) the accounting officer of a
municipal entity, to the chairperson of the board of directors, the mayor and
the accounting officer of the entity's parent municipality.”

Investigation of allegations of financial misconduct and submission of
reports

Paragraph 6 states the following:

“(3) After completion of a full investigation, the investigator must-(a) compile a
report on the investigation; (b) submit its report to the mayor or the
chairperson of the board of directors and the accounting officer together with
its findings and recommendations, if applicable, regarding disciplinary steps
that should be taken against the alleged transgressor; and (c) immediately
inform the speaker of the council of the submission of the report referred to in
paragraph (b), and also submit a copy of the report to the provincial treasury
and the National Treasury.”

. Supply Chain Management (SCM) Policy, 25 May 2017

Each individual finding will state, if or where applicable, that non-compliance was
identified as a singular reference to the SCM Policy of 25 May 2017.

Non-compliance findings have occurred before the SCM Policy of 25 May 2017,
and therefore the SCM Policy of 2015/2016 will be referenced to.
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We highlight the following:

COMBATTING OF ABUSE OF SUPPLY CHAIN MANAGEMENT SYSTEM
Paragraph 10.1.1(a)(b) states that:

“The accounting officer must—(a) take all reasonable steps to prevent abuse of
the supply chain management system; (b) investigate any allegations against an
official or other role player of fraud, corruption, favouritism, unfair or irregular
practices or failure to comply with this supply chain management policy, and
when justified — (i) take appropriate steps against such official or other role player;
or (i) report any alleged criminal conduct to the South African Police Service.”

. Supply Chain Management (SCM) Policies (various years)

Similar to the SCM Policy of 25 May 2017, the above are still withstanding and if /
where applicable, the findings related to the specific financial year that was

investigated, will be referenced to.

Council should take note that in various instances, the financial years’ findings are
dealt with in accordance with the legislation and policies applicable to the time
which irregular expenditure was incurred. Therefore the context of the legislative

framework is addressed in full with each finding identified.

o Disciplinary Board — Terms of Reference

Introduction

The purpose of this document is to serve as Terms of Reference for the Disciplinary
Board to investigate allegations of Financial Misconduct Procedures and Criminal
Proceedings against officials, senior management and councillors in terms of
regulation 6 of the Regulations for Financial Misconduct and Offences, 2014. This
Terms of Reference serves as the terms of reference as required by regulation 6(1)
of the regulations.

Legislation associated with the disciplinary code

The establishment of a Disciplinary Board is compulsory in terms of the Municipal
Regulations for Financial Misconduct Procedures and Criminal Offences, GN 430 of
30 May 2014.
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Reporting of allegations of Financial Misconduct
Allegations of misconduct must be reported as per regulation 3 of the Regulations.

The designated person, as the case may be, must table the allegations not later
than seven days after receipts or at the next sitting of the council, together with the
implicated person’s reasons, as per item 3(5) of the Regulations, for not getting
suspended on the allegations, in order for Council to consider if an investigation
and/or suspension is necessary or not.

The designated person must indicate in the report to Council which Financial
Misconduct in terms of Section 171 of the MFMA and/or which Financial Offence in
terms of Section 173 of the MFMA was committed.

Authority of the Disciplinary Board

The Disciplinary Board Chairperson and/or the investigators have a mandate to
interview any relevant person and to obtain all relevant documentation from any
official or councillor that may assist with the investigations.

The Disciplinary Board has the authority to terminate a preliminary investigation if
there are no grounds to support the allegations.

The Disciplinary Board Chairperson will submit a report on the findings and
recommendation of the Disciplinary Board as “In-Committee reports” at the first next
Council meeting after completion of its investigation(s), with consultation of the
Speaker. Should an urgent report have to be submitted, the Chairperson will also
arrange accordingly with the Speaker.

Reporting Requirements

The Disciplinary Board Chairperson must complete the preliminary investigation
and submit his report within 30 days or at the first next sitting of Council,
recommended that;

The allegation(s) of financial misconduct has the substance and warrant a full
investigation and,

Officials from National or Provincial Treasury or an outside specific specialist
should/should not be appointed as part of the team responsible for the full
investigation, or
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That Council take note that the allegation of financial misconduct was found
frivolous and no grounds warrant a further full investigation.

The Disciplinary Board Chairpersons report to the designated person or his/her
nominee must indicate in the case of an official who is not a senior manager, in
accordance with the applicable collective bargaining agreement established for
municipalities.

Whether or not the findings must be reported to the SAPS in terms of the
Regulation.

. MPAC, March 2012, Practical Guide

Part 2, Section 1.2 of Terms of Reference for the MPAC states that the MPAC must

interrogate the following financial aspects addressed in the Municipal Finance
Management Act:

e “any unauthorized, irregular or fruitless and wasteful expenditure by the council,
the executive mayor/mayor, executive committee or any political office bearer
of the municipality must also be reported to the MPAC,;

e the municipal manager must report to the MPAC on all steps taken to either
authorize or certify the payment or to recover or write off the expenditure;

e the municipal manager must report on whether any criminal action was
instituted in this regard; and

e the MPAC must report to the council on the appropriateness of the any criminal
or civil steps taken and report where no further action was taken and why.”

Part 2, Section 1.13 of Terms of Reference specifically refers to disciplinary action
instituted for the contravention of the MFMA must be reported to the MPAC; MPAC

must monitor that all matters are brought to conclusion; and MPAC must report to
Council where matters were not dealt with effectively and timeously.

Part 3 of the Terms of Reference for the MPAC states that responsibilities are to be
delegated to the MPAC in terms of the provisions of Section 59 of the Systems Act
and refers back to the authority to interrogate documents and to make
recommendations to the Municipal Council in accordance with the terms of
reference of the committee for unauthorised, irregular or fruitless and wasteful

expenditure.
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o MFMA Circular No. 68 May 2013

“Although a transaction or an event may trigger irregular expenditure a municipality
or municipal entity will only identify irregular expenditure when a payment is made,
in other words, the recognition of irregular expenditure will be linked to a financial
transaction. If the possibility of irregular expenditure is determined prior to a
payment being made, the transgression shall be regarded as a matter of non-
compliance.”

“‘Once the Accounting Officer or Council becomes aware of any allegation of
irregular expenditure, such allegation may be referred to the municipality’s own
Internal Audit Unit or any other appropriate investigative body for investigation, to
determine whether or not grounds exist for a charge of financial misconduct to be
laid against the official liable for the expenditure.”

. MFMA Circular No. 76 October 2015

This Circular refers to Municipal Regulations on Financial Misconduct Procedures
and Criminal Proceedings.

The MFMA, through Section 95, sets out the general financial management
responsibilities of the Accounting Officer. The Accounting Officer is required to take
all reasonable steps to ensure that the resources of the municipality are effectively,
efficiently and economically utilised and that irregular, fruitless and wasteful
expenditure are prevented. In addition, Section 95(f) also obliges the Accounting
Officer to ensure that disciplinary or when appropriate, criminal proceedings are
instituted against any official of the municipality who has allegedly committed an act
of financial misconduct or an offence in terms of the Act.

Chapter four of the Regulations makes provision for the Minister of Finance and the
MEC’s for Finance in the provinces to receive investigation reports and an
information document that clearly sets out the name and position of the alleged
wrongdoer, a summary of the facts of the allegation, including the monetary value
involved, any disciplinary steps are taken or to be taken against the alleged
wrongdoer, or if no disciplinary steps have been taken, the reason for such a
decision. The MEC for Finance, the National Treasury, or the Provincial Treasury
may intervene by directing that an allegation be investigated if the council or board
of directors has failed to act on allegations or recommendations.
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The regulations provide for the disciplinary board to conduct a preliminary
investigation into the allegation and if need be, a full investigation to determine the
merit of a specific allegation. The disciplinary board does not necessarily have to
conduct such investigations itself. A disciplinary board can request existing
structures within the municipality, province, or national government to conduct such
investigations and provide the necessary reports with recommendations. For this
purpose, the Accounting Officer should ensure that a delegation is in place to
ensure operational efficiency and effectiveness

The Municipal Regulations on Financial Misconduct Procedures and Criminal
Proceedings make provision for the establishment of a Disciplinary Board which will
receive and investigate allegations of financial misconduct within municipalities. It
is important to note that this board is made up of municipal officials and external
representatives. Councillors are however prohibited from serving on this board.
The main purpose of this board is to assist the Accounting Officer to discharge his
or her responsibility to institute disciplinary proceedings against officials who
commit acts of financial misconduct.

7. IRREGULAR EXPENDITURE

Refer to the following Appendixes for detailed list of Irregular Expenditure:

o Appendix A — Irregular Expenditure Register for 2016/2017 financial year
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8. FINDINGS

The findings contained in this report are limited to the ICT Service Provider 2014
award and related irregular expenditure.

We requested the supporting documentation for the irregular expenditure recorded
in the register and the disclosure thereof in the Notes to Audited Annual Financial
Statements, and considered the evidence on face value as presented. Our findings
are limited to the information presented to us and the information obtained during
our discussions with the client.

As at 17 June 2021, we have not received any evidence that the supply chain
management powers and duties were delegated by the board of directors of
Centlec SOC Ltd in terms of SCM regulation 4 that states,” The council of a
municipality and the board of directors of a municipal entity must delegate such
additional powers and duties to the accounting officer as to enable the accounting
officer - ...” SCM regulation 5 provides for sub-delegation and states that “An
accounting officer may in terms of section 79 of 106 of the Act subdelegate any
supply chain management powers and duties, including those delegated to the
accounting officer in terms of regulation 4(1), but any such sub-delegation must be
consistent with sub-regulation (2) and regulation 4.”

Further to a meeting with the CFO, explaining the impact of the absence of
delegations, we received the information on 22 June 2021.

DETAILED FINDINGS BELOW

It is common cause that Centlec published a tender in 2014 for the appointment of a
panel of ICT service providers. The tender closed on 18 December 2014 at 14:00.
To enable an understanding of the tender process and subsequent appointment of
the panel of service providers, we summarise as follows based on the evidence
presented to us:

A Bid Specification Committee (BSC) 7 November 2014 (Mr T Nkala, Zoe Williams,
Piet Niemann, and Sarel May)

The BSC minutes of 7 November 2014 presented reflect consideration of the ICT
services (agenda item 7.1.2). The minutes appear to be signed by the members
(Zoe Williams, Piet Niemann, and Sarel May) on 14 November 2014 and was not
signed by the Chairperson Teboho Nkala.
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A memorandom to the acting CEO dated 4 December 2014 from Mr K Moroka,
Interim Chief Executive Officer, stated that the Exco decided on 14 November 2014
to a shortened period for the publication period for the amongst others the Panel of
ICT Services. This request was considered based on Centlec SCM Policy
paragraph 24.9.12.3

“The Accounting Officer may determine a closure date for the submission of bids
which is less than the 30 or 14 days requirements, but only if such shorter period
can be justified on the grounds of urgency or emergency or ay exceptional case
where it is impractical or impossible to follow the official procurement process.”

Evidence that the request was approved was not evidenced from the bundle of
information presented to us.

B. Bid documents

It appears from the notice that the documents would have been available only from
Tuesday, 9 December 2014, with a closing date of 18 December 2014.
(approximately 9 days of availability)

C. Tender reqister

A document that appears to represent a tender register dated 18 December 2014
includes Ramothello, Raynard & Tsotetsi Inc as well as Calluna Trading and others.

D. Bid Evaluation meeting (BEC) (Mr M Mpholo, Mr M Matsimela, Mr P Mohapi, Mr K
Radebe, Ms L Maledu scribe) 28 January 2015 (signed 4 February 2015)

o Mr M Mpholo — absent with apology (on training)

. No mentioning of the ICT Service 2014 panel responses included in the
minutes (document presented appears to be incomplete)

o A recommendation by the evaluation committee dated 28 January 2015
reflects the names of the recommended service provider and was signed by
Matsimela and Radebe only.

E. Bid adjudication (BAC) (TJ Ramulondi, A Pobe, AN Mgoaqi) 6 February 2015 signed
by Chairperson 10 February 2015

The minutes do not reflect any decision on the ICT Services 2014.
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Based on the information presented, it appears if the Bid Adjudication Committee
(BAC) resolved on 6 February 2015 that the panel of service providers would be:

o Aqua-Elec Utility Solutions
o Calluna Trading 501 CC

o Ramothello, Raynard & Tsotetsi Inc
. Tad Consultants & Services

F. Appointment letters 9 February 2015

A letter signed by KM Moroka as Interim Chief Executive Officer confirms the
appointment of Calluna Trading 501 CC, Ramothello Raynard & Tsotetsi Inc., Tad
Consultants & Services, as well as Exilasolve (Pty) Ltd t/a Aqua-Elec Utility
Solutions.

G. Quotations for services

A letter dated 18 March 2015 stated that the closing date for quotation submissions
was set for 9 March 2015 and that responses were received from Calluna Trading
and Ramothello Raynard & Tsotetsi Inc.

H Award 19 March 2015

A letter signed by TJ Ramulondi, Chief Executive Officer and KM Moroka Interim

Executive Officer, confirm the award as follows:

o Ramothello Raynard & Tsotetsi Inc — ICT Services Unified Telephony and
System R7 348 282.67

o Calluna Trading 501 CC R3 314 195.46 annually — ICT Services Microsoft
Licenses

o Calluna Trading 501 CC — Active directory and exchange support R93 778.69
1°" year and R103 156.56 2" year and R113 472.22 3" year.

Service level agreements

Service level agreements were signed with Ramothello Raynard & Tsotetsi Inc
(25 March 2015) as well as Calluna Trading 501 CC (31 March 2015).

28|Page



FINAL REPORT TO CENTLEC SOC LTD ON IRREGULAR EXPENDITURE INCURRED IN

RESPECT OF ICT SERVICE PROVIDERS 2014

8.1

8.11

8111

Ramothello, Raynard & TsotetsiInc

2016/2017 Financial year R9 103 681

An investigation into the irregular expenditure recognised in the 2017-18 financial
year in respect of expenditure incurred in 2016-17 revealed that it relates to

expenditure incurred in relation to a contractual agreement with RTT. The register
reflects the reasoning as:

“‘Non-compliance with Municipal Finance Management Act, section 116(3) and
Circular 62.”

In respect of consequence management and steps taken in terms of section 32 of
the MFMA, the following is disclosed:

“No, disciplinary steps were taken as the inadequancies [sic] were as a result of

technical interpretation of the act when it comes to appointing panel of consultants.”
The recommendation recorded in the register states:

MPAC to recommend the condonement® of the expenditure.

Legislative consideration

Section 116(3) of the MFMA states:

A contract or agreement procured through the supply chain management policy of
the municipality or municipal entity may be amended by the parties, but only after—
(@) the reasons for the proposed amendment have been tabled in the council of
the municipality or, in the case of a municipal entity, in the council of its parent
municipality; and
(b) the local community—
(i)  has been given reasonable notice of the intention to amend the contract
or agreement; and
(i) has been invited to submit representations to the municipality or
municipal entity.

3 Only NT can condone, the wording choice may have been inappropriate
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8.1.1.2

8.1.1.3

MFMA Circular 62 consideration (3 July 2013)

The circular attached hereto deals with SCM enhancing compliance and
accountability and address the expansion or variation of orders against the original
contract by stating that:

It is recognized that, in exceptional cases, an accounting officer of a municipality or
municipal entity may deem it necessary to expand or vary orders against the
original contract.

The expansion or variation of orders against the original contract has, however, led
to wide-scale abuse of the current SCM system.

In order to mitigate such practices, accounting officers of municipalities and
municipal entities are advised that, from the date of this Circular, contracts may be
expanded or varied by not more than 20% for construction-related goods, services
and/or infrastructure projects and 15% for all other goods and/or services of the
original value of the contract. Municipal Councils and Board of Directors of
municipal entities are required to amend their supply chain management policies
accordingly. Furthermore, anything beyond the abovementioned thresholds must be
reported to the council or the board of directors.

Any expansion or variation in excess of these thresholds must be dealt with in terms
of the provisions of section 116(3) of the MFMA, which will be regarded as an
amendment to the contract.

Panel of ICT Consultants

Scope and Limitation — we were not requested to review the validity of the original
tender submitted, and therefore do not express a view on the tender and
adjudication processes. It is, however, important to note that the evidence
submitted did not include the authorization by the CEO for a shorter advertisement
period. In absence of such approval, the shortened period may be regarded as non-
compliance with SCM policy paragraph 24.9.12.3 and initiated the irregular

expenditure before the closing of the tender on 18 December 2014.

The information presented below is recorded as observations on the tender
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8.1.13.1

8.1.1.3.2

8.1.1.3.3

8.1.1.34

8.1.1.3.5

8.1.1.3.6

8.1.1.3.7

8.1.14

8.1.15

awarded that forms the timeline for understanding the contractual arrangements.

Based on the information presented, Ramothelllo Raynard & Tsotetsi Inc responded
to the ICT Services 2014 Bid on 18 December 2014.

On 9 February 2015, Ramothello Raynard & Tsotetsi was informed of their 3-year
appointment effective from signing the SLA.

On 18 March 2015, the CFO, TJ Ramulondi, wrote a memorandum to the Office of
the CEO under the heading Re: Request for proposal and quotation for a Unified
Communication and Telephony and System. Informing the CEO that two responses
were received on 9 March 2015 in respect of quotations.

On 19 March 2015, RRT is informed of their appointment to render the ICT Services
Unified Telephony and System at a cost of R7 348 282.67 (page 265 of the
supporting pack)

The SLA commencement date is recorded as 19 March 2015. The SLA includes the
following amounts:

o Contract amount R7 348 282.67 excluding VAT

o Maintenance and support R420 000.00 excluding VAT

. Licenses R356 000.00 excluding VAT

We observed that the shareholding possibly changed from the original panel
submission to the quotation submission (page 673).

If the contract was not extended in accordance with section 116(3) of the MFMA,
the contractual arrangement should have naturally terminated on 19 March 2018.
Any payments in excess of the contract value or post the termination date of the

contract would then meet the classification of irregular expenditure.

Extension of contract

No evidence was presented that the contract was extended in terms of section
116(3) of the MFMA.

Payments to RRT
The payments to RRT were not provided, nor any indication of amounts expensed
in relation to the original appointment and contractual arrangement as set out in the

Service Level Agreement.
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8.1.1.6

8.1.2

8.1.3

8.1.4

Findings by the AGSA

The finding raised by the external auditor motivates the tender process did not
muster the legislative compliance, hence the entire contract awarded is regarded as
irregular expenditure. See annexure X attached to this report on the finding raised

by the external auditor.

2017/18 Financial year R10 076 347.83

The information presented does not include the actual expenses incurred or the
payment vouchers or extract of expenses incurred for the service provider for the
period. We are unable to confirm the amount disclosed as irregular expenditure for
the financial year in the absence of the information. Notwithstanding this limitation,
the preceding paragraphs apply to our assessment of the root cause for the

irregular expenditure.

2018/19 Financial year R3 864 000.00

The information presented does not include the actual expenses incurred or the
payment vouchers or extract of expenses incurred for the service provider for the
period. We are unable to confirm the amount disclosed as irregular expenditure for
the financial year in the absence of the information. Notwithstanding this limitation,
the preceding paragraphs apply to our assessment of the root cause for the

irregular expenditure.

In-loco inspection 25 June 2021

An in-loco inspection held on 25 June 2021 of the call centre showed some seating
arrangements for agents and an office manager's office. We were informed that
there were 5 call centre agents that would receive calls from the central distribution
switchboard, based on the choices made by the caller. The call volume received
and handled by the agents could not be established at the time of the in-loco
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inspection.

During our interview with the staff, we were informed that Centlec considered the
services of a service provider that could render all services for the needs at the
time. The then system was outdated and did not meet the needs of the entity. RTT
may have subcontracted other service providers for the installation of VOIP (Voice
Over Internet Protocol). In the absence of the actual payment vouchers, purchase
orders and correspondence, we could not determine who was tasked to perform
these duties. Note should be taken that Calluna rendered ITC services. In the
absence of their payment vouchers, invoices, purchase orders, we could not
determine if any work was done on connecting the call centre to the Information
Technology infrastructure. Below are pictures of the call centre on the date of our

inspection:
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We were led to believe that the monitor and telephone device was the equipment

provided, connected to VOIP, the server, and the main server. A PBX was supplied,
no longer connected to the infrastructure.

We were also informed that the staff manning the call centre were employees of
Centlec at the time.
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8.2

Calluna Trading 501 CC

The external auditor reported on contract management and listed their findings

below:

Audit finding AGSA
“SCM - Contract Management: Overspending on contracted amount and
variations. (CoAF 37)

Audit Finding

Section 95 of the Municipal Finance Management Act, Act 56 of 2003 (MFMA)
states that -
“The accounting officer of a municipal entity is responsible for managing the
financial administration of the entity, and must for this purpose take all reasonable
steps to ensure—
(@) that the resources of the entity are used effectively, efficiently, economically
and transparently;
(b) that full and proper records of the financial affairs of the entity are kept;
(c) that the entity has and maintains effective, efficient and transparent
systems—
(i) of financial and risk management and internal control; and
(i) of internal audit complying with and operating in accordance with any
prescribed norms and standards.”

Section 116(3) of the Municipal Finance Management Act, Act 56 of 2003 (MFMA)
states that -
“A contract or agreement procured through the supply chain management policy of

the municipality or municipal entity may be amended by the parties, but only after:

(@) the reasons for the proposed amendment have been tabled in the council of
the municipality or, in the case of a municipal entity, in the council of its parent
municipality; and

(b) the local community —

() bhas been given reasonable notice of the intention to amend the contract

or agreement; and
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(i) has been invited to submit representations to the municipality or
municipal entity.”

MFMA Circular No. 62, Supply Chain Management: Enhancing compliance and
accountability states that the following with regards to the management of

expansion or variation of orders against the original contract:

“In order to mitigate such practices, accounting officers of municipalities and
municipal entities are advised that, from the date of this Circular, contracts may be
expanded or varied by not more than 20% for construction related goods, services
and/or infrastructure projects and 15% for all other goods and/or services of the
original value of the contract. Municipal Councils and Board of Directors of
municipal entities are required to amend their supply chain management policies
accordingly. Furthermore, anything beyond the above mentioned thresholds must
be reported to council or the board of directors.”

Audit procedures performed on the compliance of supply chain management laws
and regulations, with regards to contract management, identified that the following
contract payments exceeded the extension threshold, which is 15% of the original

value of the contract;

e | eaments | GRen
Iltem ) Extension | value of -From Total .
No description Cslntract EARS o" amount contract inception 1 July 2018 Payments Overspending
alue . - up to 30
including up to 30 June 2019
extension | June 2018

ICT - Panel of

ICT Service Extension

Providers - as per SCM

Active policy
1 Directory R 8492 | section R 1273 R 9766 R 9 106 R 2870 R 11977 R 221097831

Support 748,38 | 24.29.2 up 912,26 660,64 791,85 847,10 638,95 ’

Appointed to 15% of

Bidder contract

1. Calluna value.

Trading 501cc

ICT - Panel of ;

ICT Service Extension

Providers - as per SCM

Hardw are R 6 359 policy
2 Support section R 953 R 7313 R 6 301 R 2 156 R 8 457 R 114456522

Appointed 148,00 | 24.29.2 up 872,20 020,20 341,12 244,30 585,42

Bidder to 15% of

1. Calluna contract

Trading 501cc value.

Management response
Management takes note of the finding, however, this arose due to the fact that the

Entity utilized two active domains (30 Rhodes Avenue and Telkom Building). This is
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a crucial and essential services that are linked to all the day to day activities of the
entity.

With the initiative to move back to 30 Rhodes Avenue and convert the Old Power
Station to office space, it was unclear if the current two domains were to be utilized
to their full capacity or only one domain according to the load of users. At that stage
in time, it was still unclear, and a cost-benefit analysis had to be done. The SCM bid
process could not unfold at this stage as a final decision was not reached. The
contract expired, and due to the nature of the services required, the contracts could
not be terminated thus the month-to-month extension. After the final decision to
relocate back to existing offices at 30 Rhodes Avenue, the SCM bidding process
unfolds and the contract was successfully awarded for only one domain. The
process of transferring the data between the domains started and was successfully

transfer.”

9. LIABILITY DETERMINATION

Based on the information presented to us, the understanding obtained from the
external audit finding, management responses and the inspection of the evidence
before us, we are in agreement that the entire contractual value should be regarded
as irregular expenditure. It is our submission that the initial bid procedure did not
adhere to various legislative requirements and that a proper needs analysis and bid
specification process did not include all the elements of procurement processes as
envisaged in section 217 of the Constitution. Section 217(1) of the Constitution of
the Republic of South Africa, 1996 states that:

“When an organ of state in the national, provincial or local sphere of government, or
any other institution identified in national legislation, contracts for goods or services,
it must do so in accordance with a system which is fair, equitable, transparent,

competitive and cost effective.”

In evaluating the causa of the irregular expenditure, the MFMA provides us
guidance and very specific wording to consider. These words include:

o Deliberately

o Negligently

. Makes or permits or instructs another official to make an irregular or fruitless
and wasteful expenditure
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9.1

9.2

10.

10.1

Existing case law*

Westwood Insurance Brokers (Pty) Ltd v Ethekweni Municipality and others Case
8221/16 in the High Court of South Africa, KwaZulu-Natal Division, Durban refers.

In the instance of an irregular award where the accountability and liability can not be
attributed to a specific person and the failure to provide sufficient evidence to the
court, it seems appropriate to hold each party in the decision-making process
responsible for the decision taken. If our interpretation is appropriate, we
recommend that all staff involved in the award of the contract and subsequent
payments be held liable for the irregular expenditure.

The contractual obligations of this tender have concluded for both service providers
and no longer exists although the expenditure is disclosed as irregular expenditure.
The Board of Directors should consider the report and after evaluation of the need
for further investigation, inform MMM that the irregular expenditure should be
considered to be written off as irrecoverable.

CONSEQUENCE MANAGEMENT

The registers and annual financial statement narrative states that no disciplinary
steps were taken, and MPAC should recommend that the MMM Council condone
the expenditure. Council has not written off the irregular expenditure as

irrecoverable.

Condonation

It should be noted that only National Treasury can condone non-compliance, as
stated in section 170 of the MFMA. The observation in the irregular expenditure
registers that MPAC to recommend that the Council condone the expenditure is
thus substantially inappropriate as Council does not have that authority.

No evidence was submitted that condonation was requested from National Treasury
for the non-compliance that led to irregular expenditure.

* We are not providing any legal advice and the reference to the relevant case law is based on our
understanding only. If legal advise is required, it should be obtained from a legal practitioner.
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11.2

11.3

RECOMMENDATIONS

The following recommendations are based on the all the factual findings identified,
applying legislations and regulations and considering Section 32, 172, and 173 of
the MFMA:

Individual line items in the Register

It is recommended that when irregular expenditure is identified, the expenditure
amounts should be listed in the register individually and not as a total sum. It is
further recommended to sufficiently document the type of irregular expenditure with
specific reference to which non-compliance in terms of the legislation as well as the
payment date of the applicable expenditure.

Proper record keeping will ensure that the irregular expenditure is accurately and
correctly disclosed in the Audited Annual Financial Statements and will prevent
those restatements do not occur for prior or current financial years.

Standard Operating Procedures (SOP’s)

SOP’s for the performing of responsibilities and duties of Expenditure Management
provides the staff in the Finance Department with procedures and guidelines on the
operational management aspects of the day-to-day running of the Finance
Department of an entity.

The Manual is intended to be a practical guide, which will assist the entity in

maintaining management, accounting, and information system that accounts for the
expenditure of the entity.

Labour Relations

Regulation 4(1) of the Municipal regulations on financial misconduct procedures
and criminal proceedings states that —

“A Municipal Council or board of directors of a municipal entity must establish a
disciplinary board to investigate allegations of financial misconduct in the
municipality or municipal entity, and to monitor the institution of disciplinary
proceedings against an alleged transgressor.”

Section 67(1)(h) and (i) of the Municipal Systems Act (MSA) states that —
‘A municipality, in accordance with applicable law and subject to any applicable
collective agreement, must develop and adopt appropriate systems and
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11.5

procedures, consistent with any uniform standards prescribed in terms of Section
72(1)(c), to ensure fair, efficient, effective and transparent personnel administration,
including—

h) Disciplinary procedures;
i) The investigation of allegations of misconduct and complaints against staff;”

It is recommended that the Accounting Officer should ensure that processes are
followed adequately in dealing with misconduct to protect and enhance the best
interests of the MMM and Centlec.

The Municipal Council of MMM should exercise adequate oversight to ensure that

they are in line with the requirements of the applicable laws/regulations and
procedures.

Management should ensure that processes are in place that complies with the
necessary laws and regulations and that the South African Local Government

Bargaining Council Disciplinary Procedure Collective Agreement is followed when
handling disciplinary proceedings.

Consequence Management

It is recommended that Management implement proper consequence management
processes and assess the severity of the misconduct.

Leadership and management are recommended to implement appropriate
consequence management processes that comply with all the relevant legislation.
Management and leadership must furthermore ensure that they apply the relevant
assessment criteria  when assessing unauthorised expenditure, irregular
expenditure, and fruitless and wasteful expenditure

Fraud risks

Based on the findings listed in this report, the professional opinion of the Certified
Fraud Examiners that investigated irregular expenditure some indicators must be
further considered. These indicators include, but are not limited to:

e A short-notice advertisement in December 2014 for a contract that exceeded
R10 million
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e Evidence that the short-notice period was approved by the accounting officer
before the publication of the advertisement was not obtained and or submitted
to us

e Evidence that the chief financial officer verified in writing that budgetary
provision existed for the commencement of the project in excess of R10 million
as required in paragraph 24.9.11.2 was not submitted to us for evaluation

e The minutes of the BEC are not properly signed by all members

e The AGSA reported an inconsistency with the functional assessment of the bid
Prepared by WMS Calitz

Senior Manager

DISTRIBUTED FOR RELEASE
GL TSHANGANA
MANAGING DIRECTOR
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